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A WORLDWIDE MARRIAGE
ENCOUNTER WEEKEND
CAN REKINDLE THE SPARKS
You FerLT ON YOUR
WEDDING DAY!

A Marriage Encounter is 44 hours where
husband and wife can get away from jobs,
kids, chores, and phones and focus exclusively
on each other. If you'd like greater depth,
growth and enrichment in your relationship,
you'll like the difference a Worldwide
Marriage Encounter Weekend can Make!

Next Weekend:
T.B.D.

For more info:
http://sanjosewwme.org/

CATERERTO

TueS.J.P.O.A.

JoHN NGUYEN:
1518 North Fourth Street, San Jose, CA 95112
Tel. 408.573.7226 Cell. 408.242.8550
Fax. 408.573.7231 Pager. 408.989.3443

7 * Wedding Receptions * Sports Banquets
I,
* Awards Dinners * Family Reunions
* Business Meetings * Company Picnics

* Charity Fund Raisers * Theme Parties
GOlden * Retirement Parties
arve s t * Rememberances

* Charity Fund Raisers
CATERING INC.

* Club Meetings

* Sales Presentations

www.goldenharvestcatering.com

VANGUARD
Official Publication Of The San Jose
Police Officers’ Association

Copyright: All rights are reserved and no part, text, or pictures
may be reproduced without written permission. No responsi-
bility whatever is assumed by the VANGUARD or the San Jose
Police Officers’ Association for unsolicited material. Members
or readers submitting letters to the editor are requested to ob-
serve these simple rules:
e Address letters to: The Editor,

1151 North Fourth St., San Jose, CA 95112

or Email to: vanguard@sjpoa.com
* Unsigned letters and/or articles will not be used.
e Unsolicited articles and letters may not exceed 500 words.

* Writers are assured freedom of expression within necessary
limits of space and good taste.

* Please keep letters and/or articles legible.

* The editor reserves the right to add editor’s notes to any let-
ters submitted if necessary.

The VANGUARD is the official publication of the San Jose Po-
lice Officers’ Association. However, opinions expressed in the
VANGUARD are not necessarily those of the San Jose Police
Officers’ Association, and/or the San Jose Police Department.
Check out our web site: www.sjpoa.com

The Truth Is Its Own Defense
P.O.A. Tel: 408.298.1133 or x4012 Fax: 408.298.3151

Editor/Assistant Admin. Art Director/Publisher:
Advertising/Graphic Design  Christopher Elliman
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nicole@sjpoa.com

Executive Director:
Joanne Segovia
joanne@sjpoa.com

Administrative Assistant/
Member Services
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Meeting Dates For 2021:

The following dates for SJPOA Membership Meetings are
subject to change based on COVID-19 restrictions:

June 1, October 5, December 7, 2021;
Tuesdays 0730 hrs.

This schedule is subject to change, please contact the POA office for
confirmation of dates and times.
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SAN JOSE POLICE
OFFICERS’ASSOCIATION

Board Of Directors

President C.FO. Legal Counsel

Paul Kelly Sean Pritchard Dave Wilson Gregg Adam

Sgt. At Arms Director Director Director

In loving honor of
Chaplain David Bridgen
who devoted his life to the service of police officers.
June 1, 1945 - December 31,2017

Steve Slack Rick deLisser  David Woolsey Anthony Kilmer

DARLING &FISCHER
Dir Director Directr . Director MORTU ARIES

Funeral Service & Ceremonies
Burial, Cremation, Pre-need Planning
Cemetery property for burial, cremation
or memorialization.
Compassionate, qualily care and discounts

Jor San Jose Police and their families.
. Serving families throughout Northern California.
Greg Connolly  Ted Davis C. Alvarez Jose Martinez GARDEN CHAPEL — San Jose (FD-557)

408.998.2226

CAMPBELL MEMORIAL CHAPEL — Campbell (FD-898)
408.379.5010
CHAPEL OF THE HILLS — Los Gatos (FD-940)
408.354.7740
L.0s GATOS MEMORIAL PARK — Sarn Jose
408.356.4151
www.losgatosmemorialpark.com
DARLING-FISCHER is proud to host
the San Jose Police Chaplainey offices at our
Garden Chapel mortuary on 10th St. @ Santa
Clara St. in downtown San Jose.

Director Director Director Director

Gina Barajas Aidan Guy B. Labarabera  R. Ferguson
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Pt:emierOne Credit Union’s
First Responder
Program

designed to help you reach
your goals & deliver you a
better financial life.

Check out the program benefits:

B Your membership comes with a Savings and
Checking Account with Direct Deposit.”

® Member Referral Program! that pays $100!

m Bill Consolidation Loan? with affordable payments and
2.00* discount off the qualifying rate.

B First Mortgage Loans to meet your specific needs.
We have a wide selection of Fixed & Adjustable Rate
Mortgages. Plus, if you fund the loan with us, we will
pay up to $1,000 of the closing costs.

Talk to us today and let’s get started!

) PremijerOne

Credit Union

© 408.524.4500 or 855.500.7128

premieronecu.org @ Visit our branches

*Program requirements: Individual must be employed by » First Responder Organization within Santa Clara County, be a member of
PremiarOne Credit Unian, and establish a Savings and Checking Accountwith Direct Deposit. 1. Member Refemal Program - Referred
members must establish a Savings Account. Checking Account, Direct Depasit, get 2 Debit card with a minimum deposit of $50. This
account must remain open, active, and in good standing for at least 30 {thirty} days to recoive the $100 deposit. Active occount means
the account has been used with 4 debit cand transactions or mose, Verification of membership eligibiity and valid identification will
be required to open a new membership account. A new member 15 dehined as someane wha currently does not have any accounts
fmembarship/depasits/lozns) with PremiarOne Credit Union. PremierDne Credit Union reserves the right to cancel this offer at any
time. 2. Bill Consolidation Loan ~ Rates and terms are subject to change without notice. Some restrictions may apply. All loans are
subject to eredit approval. Final rate will be 2% off tha standard qualifying rata. This offer is not 1o be combined with any other Bill
Consolidation promotional offer 3 First Mortgage Loan - All lnans are subject 1o credit approval. Rates and terms are subjact to
change without notice. Some restrictions may apply. Loans for primary residence in the state of California for properties with 1 4 units.
Certain product exclusions may upﬁl\r. Margisis on variable rate loans vary by product and loan amount. I costs or fees are incurred,
but barrower does not complete the loan to funding, the borrower is Kable for those fees. The offer does not apply o martgage
loang currently financed with PramierOna Cradit Union, This offar is not to be combined with any First Mortgaga promotional offars.

n Y.
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NCUA | Federally insured
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Legal Defense
Fund Report

Requests: 11

Approved: 11

Denied: 0

Board Representative: 11
Attorney Request: 0

THIS IS A SYNOPSIS OF LDF TRUSTEE ACTIONS FOR
the month of March 2021. Due to an individual’s right of
privacy, specific details of LDF cases cannot be revealed
by your LDF Trustees without written authorization from

TOWING &
Since 1959

24 Hrs. Service
Towing Is Our Business Not Our Sideline

* Se venden carros por subasta
¢ Car Auction

681 Lenfest Rd. STE B PHONE: (408) 248-9716
San Jose, Ca 95133 FAX: (408) 248-6774

ANY SIZE - ANY WHERE - ANY TIME

CLARK'S Hardwood Floors

Doug & Sherry Clark (owners)
Sanding

the involved member.

Your Legal Defense Plan provides you with legal services
for acts or omissions arising in the course and scope of
your employment as a San Jose Police Officer. Be advised
that incidents which arise while you are performing duties
associated with off-duty employment are excluded from
coverage under the Plan.

== Refinishing
Custom Installation

Lic. #314894

251 East Hacienda Ave., Suite A
Campbell, California 95008

Tel. 408.866.5485

NAMED IN WEST MAGAZINE BY CUSTOMERS
AS ONE OF THE COUNTRY'S BEST!

oty

Homes /.- Heroes

Service Deserves
Its Rewards®

We Depend on You to Keep Us Safe
and Out of Harms Way and for Your Service
| want to Honor You by Offering You a REWARD

#Z= Homes i Heroes 1936

Your Day _ .S
» You Our Hero —rﬁ&&m

Seven ThousangL 3%
anecX
Rewardp‘ % ‘zl@
" DEILIEIU[]J.ﬂi:I oopoopse9r

Homes for Heroes supports our Law Enforcement professionals through community-based programs, services and
foundation grants. These efforts focus on enriching the lives of local Law Enforcement professionals by making it
easier for them to live in the communities they serve. We recognize the challenges locally and nationally that our
Law Enforcement professionals face every day with the sacrifices they make protecting and serving others, while
also trying to raise their own families on limited wages, constantly changing budgets and political pressures.
Giving back to those that give so much to our communities is how SPED Realty shows our appreciation for
our Law Enforcement professionals. Thank you for all that you do.

When | Help You Buy, or Sell a Home | will
REWARD You with a Substantial Check
to Help You Lower Your Costs.

[/ Yoerr Home Sold
GUARANTEED
am Or L' Buy f15™
BB The Spedding Team

Jeff Spedding
408-221-1106

Broker Owner | Realtor®
SPED Realty

YourllomeRealEstatePro.com e
f&2——m FHomes
Lic# 01156945 S——

Heroes'
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Paul

President Message

Fallen Officers’ Memorial Speech

MY POSITION HAS ALLOWED ME TO BE BLESSED TO
speak on the day we honor our fallen San Jose Officers. Po-
lice work is not a one man or woman show, it’s a team, it's
family, it’s all of us being united which includes not just the
rank and file wearing the badge, but the family and friends
that support that badge every single day. | felt it necessary
this year to include my POA Executive Team who is the voice
for our Board, our membership, and yes, sometimes the
fallen too. On this day, and all the days to follow as we re-
member our lost brothers, it has never been about the Presi-
dent of the POA, the Chief of Police, or the Mayor giving a
speech; it's about our police family and community respect-
ing and honoring them every day.

Sean

These words from my brothers are as real as it can get.
Thank you guys. | want to end by sending a message to all
of the San Jose Police families who lost their loved ones.
We will continue to fight, bleed, and love the badge and
patch that they all once wore. We will not take their lives
for granted, ever! The honor that we will show to you and
them may sometimes be unseen, but know it is given. Please
remember, we have you, we are with you always, and that
can never be broken.

Editor’s Note: Please send any comments to
Paul Kelly at: president@sjpoa.com

Second Chair’s View

For Whom The Bells Toll

FOR WHOM THE BELLS TOLL, IT TOLLS FOR THEE. TO
the families of our fallen, any officers’ death is a loss to all
of us, but your loved ones were not just any person. They
were a son, a husband, a brother, a friend, a partner. And to
us, like you, they are forever a part of us; their very being
is woven deeply through us.

To my fellow brothers and sisters, may this day not just
serve as a day of remembrance or a day of sorrow, rather may
it serve as a reminder that the greater purpose you serve will
outshine the evil you face. For each of you, | pray that those
bells never toll again, but should they, please know the
strength of this patch, the shine of this badge, the bond as

police officers, and everything you stand for will never fade.

And as we remember our fallen brothers today, carry on
the same purpose without deterrence. Letting that quiet de-
termination of leaving the streets, the neighborhoods, a bet-
ter place for the people of our city, just as our fallen did in
valor. In doing so, we signify with a conviction that we live
each day with a purpose, just as our beloved brothers did
with their sacrifice.

Editor’s Note: Please send any comments to
Sean Pritchard at: vicepresident@sjpoa.com

VANGUARD
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Dave

C.£.O.’s Report

An Honorable Privilege

TODAY WE HONOR THE 13 SAN JOSE POLICE OFFI-
cers who have paid the ultimate price in protecting and
serving our community.

John 15:13 tells us, “Greater love hath no man than this,
that a man lay down his life for his friends.”

Wearing this uniform and badge is an honorable privi-
lege. We do this willingly to help others knowing that we
too may end up paying that ultimate price.

For the loved ones left behind to mourn this most diffi-
cult sacrifice, you did not have a choice in the profession
that your loved one chose as their mission and life’s work.

However, | hope you can take some comfort in knowing
that your loved one made a difference in this world before
they moved on to the next.

Please know, you do not mourn alone. You are family,
we are a family, and we mourn with you.

“Blessed are the Peacemakers, For they Shall be called
the children of God.”

Editor’s Note: Please send any comments to
Dave Wilson at: cfo@sjpoa.com

Thirteen (Good Men

18TH CENTURY IRISH STATESMEN EDMUND BURKE
stated, “The only thing necessary for the triumph of evil is
for good men to do nothing.”

Please let me reinforce that the 13 good men we've trag-
ically lost at our department WERE doing something. They
were doing what all of us who have chosen law enforce-
ment as our profession, do every day. Putting on our uni-
forms and going out into the community to serve, however
we can, to keep evil at bay.

To the families, know that your loved ones are heroes and

are not forgotten now, nor will they ever be. To the active
sworn, remain steadfast and strong in honoring our fallen
brothers by exhibiting courage and integrity as you carry
out your commitment to stand watch together and proudly
protect our community.

Editor’s Note: Please send any comments to
Steve Slack at: sgtatarms@sjpoa.com

CLICK HERE TO WATCH THE FALLEN OFFICERS’ MEMORIAL CEREMONY
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https://www.youtube.com/watch?v=lANe07MZtjs&t=1258s?

In Memoriam

Sergeant Morris
VAN DYCK HUBBARD,
Badge #21

Killed on July 12, 1924, by a
hostage-taking gunman in a
close range shoot-out.

Officer John oJ.
COVALESK,
Badge #70

Shot and killed on November
15, 1950, by an armed burglar
whom Covalesk found burglar-
izing a business.

Officer Robert A.
WHITE,
Badge #2325

Killed on January 27 1985, by
electrocution while investigat-
ing an accident in which a mo-
torist struck a high voltage
transformer.

Officer Robert
WIRHT,
Badge #1596

Killed on September 8, 1988,
while on a police motorcycle
pursuing a speeding motorist,
and then being struck by an-

other errant motorist in traffic.

Officer John

BUCK,

Badge #10

Died on April 5, 1933, from
gunshot wounds sufferd five
weeks earlier while attempting

to apprehend armed robbery
suspects in a car.

Officer Richard
HUERTA,
Badge #47

Killed on August 6, 1970.

Shot by a gunman intent on ran-
domly killing any officer he en-
countered that evening.

Officer Henry
BUNCH,
Badge #2076

Killed on July 29, 1985, by an
intoxicated arrestee who wres-
tled the officer’s weapon away
and shot him.

Officer Gene R.
SIMPSON,
Badge #1409

Killed on January 20, 1989 by
a mentally ill pedestrian who
wrestled away the officer’s
handgun and shot him.

VANGUARD
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In Memoriam

Officer Gordon
SILVA,
Badge #1512

Killed on January 20, 1989, by

unfire in the same firefight with

the mentally ill pedestrian who

had just mortally wounded Offi-

cer Simpson.

Officer Jeffrey
FONTANA,
Badge #3702

Shot on October 28, 2001, while

initiating a car stop during the
early morning hours in the Al-
maden Valley area of San Jose.

Officer Desmond J.
CASEY,
Badge #2705

Killed on October 25,1999,
when the police helicopter he
was piloting crashed.

Officer Michael
JOHNSON,
Badge #3718

Shot on March 24, 2015 while
responding to a call of a men-
tally disturbed man in posses-
sion of a firearm.

Officer Michael
KATHERMAN,
Badge #3900

Killed on June 14, 2016,
due to an on-duty traffic
collision.

and with heavy heart and bended knee,
I ask for all here from the past,
dear God, let my name be the last.

www.sjpoa.com/Fallen Officers.asp
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Gregg McLean

Legal Counsel

End Running Qualified Immunity

In late March, New York City created
a special local law, for which qualified
immunity could not be invoked as a de-
fense, to allow plaintiffs to sue the City
and city police officers for civil rights
violations. Multiple California legisla-
tors have signed onto Senate Bill 2,
which aspires to something similar.

A FEW WORDS ABOUT QUALIFIED IMMUNITY: IT IS
a longstanding, judicially-crafted legal doctrine that pre-
vents public agencies and their employees from being held
liable for civil rights violations so long as the employee was
performing his or her official duties and did not violate a
clearly-established statutory or constitutional right. Quali-
fied immunity is routinely applied to all kinds of public of-
ficials, not just cops. It can also be waived.

The doctrine’s modern origins are notable: The idea of not
holding public officials liable for good faith mistakes has
historical roots; however, it was the lionized “Warren Court,”
led by former California Governor Earl Warren (whose Court
is championed by liberals for its rulings, including holding
that school segregation and racial marriage segregation laws
were unconstitutional, and that a constitutional right to pri-
vacy existed), which held in 1967 that a police officer act-
ing in good faith could not be held liable for a false arrest.

Explaining the decision, Chief Justice Warren himself wrote:
“A policeman's lot is not so unhappy that he must choose
between being charged with dereliction of duty if he does
not arrest when he has probable cause, and being mulcted
in damages if he does.” (“Mulcted” = extract money from
(someone) by fine or taxation.) Chief Justice Warren had the
foresight to ask why would a police officer take any risk in
their job, especially with its complexities if it would expose
them to personal liability.

Fifty years on from the Warren Court’s decision, some ju-
risdictions are enacting end runs around qualified immunity.

New York City’s new law. In late March, NYC City Council
voted to create a new local law for civil rights violations.
The new local law replicates Section 1983, the vehicle for

federal civil rights actions. But whereas federal law allows
use of qualified immunity as a defense, the new local law
does not.

Some city leaders, including New York’s Mayor, point out
that the law could have been worse: originally, its provisions
would have penalized individual officers. However, these
were removed because of the potentially adverse effect on
recruiting and retaining officers. Yet the adverse effects on
recruiting and retention of more lawsuits, that will drag out
longer, and produce more monetary awards against public
entities and their police officers, which are the inevitable
consequences of the new law, worried supporters far less.
For good measure, NYC’s councilors offer damages and at-
torneys’ fees to prevailing plaintiffs.

California’s Senate Bill 2. Senate Bill 2 would mimic New
York’s law — and go further: It would “license” officers, and
permit licenses to be revoked by disciplinary panels that
would include “victims of police abuse.” Senate Bill 2 would
also amend California’s equivalent to Section 1983, Civil
Code section 52.1, known as the Bane Act, to eliminate
qualified immunity, but... wait for it...only its use by po-
lice officers. So much for equal protection of the law.

One important element that neither New York City’s law
or Senate Bill 2 appear to touch is the requirement that po-
lice officers and other public officials be indemnified for
any award of damages (except punitive damages) that arise
as a result of actions within the course and scope of their
employment. Indemnity laws typically are creatures of
state law.

So the moral of this story is that NYC and the proponents
of Senate Bill 2 are making it easier to sue police officers
even though public entities themselves will have to foot the
bill. More litigation, fee and damages awards will deplete
public fiscs. Less funds will be available to maintain pub-
lic safety, to pay for schools, and to update infrastructure.
Moreover, as Chief Justice Warren feared, 54 years ago, cops
in NYC, and California should Senate Bill 2 be enacted, will
face a dilemma: engage proactively to protect your com-
munity or proceed in an over-abundance of caution to avoid
suit but sacrifice your oath of office.

Defenders of eliminating qualified immunity will argue
it levels the playing field for the victims of police abuses.
But that's something of a red herring. Qualified immunity

VANGUARD
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A few words about quali-
fied immunity: It is a long-
standing, judicially-crafted
legal doctrine that prevents
public agencies and their
employees from being held
liable for civil rights viola-
tions so long as the employee
was performing his or her of-
ficial duties and did not vio-
late a clearly-established
statutory or constitutional
right. Qualified immunity is
routinely applied to all kinds
of public officials, not just
cops. It can also be waived.

is a defense, and public agencies can waive it — although
individual officers could continue to raise it. Removing it
only from police officers, who face unique split second de-
cision-making situations, hardly levels the playing field when
non-police officers can still rely on their good faith actions
to evade liability. Good faith defenses exist through-out the
law. For example, since the Supreme Court’s AFSCME v.
Janus ruling in 2019, in dozens of cases, labor unions have
invariably avoided liability for collecting fair share fees from
non-members prior to the decision based on their good faith
reliance on previous Supreme Court precedents. Qualified
immunity may be founded on principles of common sense
and fairness but that hasn’t stopped some policymakers from
determining that cops in NYC, and perhaps California,
should go without it.

Editor’s Note: To contact Gregg McLean Adam,
email: gregg@majlabor.com

The San José Police Officers
Association is proud to be
a founding member of the
United Coalition of Public Safety.

Building Relationships
to Keep Our Communities Safe

The United Coalition of Public
Safety works on behalf of law
enforcement officers and the
communities they serve
nationwide to shape strong
partnerships and break down
communication barriers; building
trust through active engagement,
honest dialogue, education, and
outreach.

For more information, visit ucops.org and
join the social media conversation:

“ @UnitedCoalitionofPublicSafety

m @UnitedCops
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Cavrirornia ProressioNaL Peace OFFICERS

WE TAKE CARE
OF OUR OWN

Always have. Always will

he beautiful bronze and granite California Peace Officers’
Memorial located on State Capitol grounds in Sacramento

contains the names of more than 1,600 courageous peace ofhicers

who have laid down their lives in the line of duty protecting and serving
their fellow Californians. Tragically, every year more names are added

to our hallowed monument.

YOU CAN HELP the CPOMF in our mission to underwrite the
annual California Peace Officers’ Memorial Ceremony, maintain the
memorial menument, subsidize survivor support groups, and support
the families of our fallen heroes through our educational grant and

ﬂnancia| assistance programs.

California law allows taxpayers to make voluntary tax-free contributions
on their personal state income tax returns to the “California Peace
Officers' Memorial Foundation Fund®. Simply indicate the amount to
be donated where instructed on the tax return form. Importantly, the
law requires that all contributions be used to maintain the California
Peace Officers’ Memorial and for activities in support of the surviving
families of our brave men and women peace officers who have made
the ultimate sacrifice. We urge the more than 100,000 peace officers
serving California to help us TAKE CARE OF OUR OWN.

California Resident Income Tax Return 2020 T

California Peace Officer Memorial

Foundation Fund...............................+408___ 920 [00
110 Add code 400 through code 419. This is your total contribution ..o @110 [ 00

t www.came n'.m'ia'.org

VANGUARD
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t h | N kl n g Of \ Request Your Free Relocation Guide Today!

I o I () N G I o Boise Ranked #1 for 2020 Top Housing Markets. TH
— From Realtor.com

December 12, 2019 article by Javier Vivas Director Economic Research

Call The Idaho Relocation Team

Denise Abmont Joe Abmont
208-789-4320 408-891-8727

Denise@AbmontRealtyGroup.com Joe@AmbontRealtyGroup.com
Request Your Free Relocation Guide Today!

WWW.ABMONTREALTYGROUP.COM AM H E I:\)ST

WWW.AHEROPROGRAM.COM MADISON

REAL ESTATE ADVISO

|PREMIER AGENT
NETWORK [INC.
BUY OR SELL YOUR HOME WITH ME

AND GET OF MY COMMISSION!
15 YEARS EXPERIENCE

Call or text Monique or Josh Erbes:
/

CA DRE # 01305889

WWW.PREMIERAGENTNETWORK.COM
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Johnene

Third Degree Communications:

Iraining Bulletin

Knock-Knock...Who’s There?

The Knock-Notice rule has garnered
much attention lately. Whereas many
believe that giving occupants notice and
time to come to the door lessens the
likelithood of violence, still others may
point to situations where the occupants
used that time to arm themselves, in-
creasing danger for both officers and
occupants. Regardless, the requirement
to knock, give notice of authority and
purpose and demand entry before en-
tering someone’s home has been codi-
fied both federally and with the states.
In California, Penal Code section 844
and 1531 require entry only after an
officer has demanded admittance and
explained the purpose for which admit-
tance is desired. Federally, 18 U.S.C.A.
§ 3109 allows an officer entry only after
giving notice of his authority and pur-
pose and being refused admittance.

IS IT REQUIRED BY THE 4TH AMENDMENT? AT THE
time of the framing of the Constitution, the common law
of search and seizure recognized an officer’s authority to
break open the doors of a dwelling, but generally indicated
that he first ought to announce his presence and authority.
Ultimately, this common-law “knock and announce” prin-
ciple became part of the reasonableness inquiry under the
Fourth Amendment. Wilson v. Arkansas 514 U.S. 927, 929,
115 S.Ct. 1914, 1915. The purpose of this knock-notice rule
is to protect the privacy of the occupant, to safeguard inno-
cent persons on the premises; to prevent violent confronta-
tions arising from unannounced entries; and to protect the

Like other aspects of
the 4th Amendment, there
are exceptions to the Knock-
Notice rule. Further law
enforcement factors exist
that must be balanced
against the reasons for
knock-notice.

police themselves from injuries caused by a surprised or
fearful householder. (People v. King (1971) 5 Cal.3d 458,
464, fn. 3, 96 Cal.Rptr. 464, 487 P.2d 1032.) People v.
Murphy, 37 Cal. 4th 490, 496, 123 P.3d 155, 158 (2005).
Like other aspects of the 4th Amendment, there are ex-
ceptions to the Knock-Notice rule. Further law enforcement
factors exist that must be balanced against the reasons for
knock-notice. The threat of physical harm to police, the fact
that an officer is pursuing a recently escaped arrestee, and
the existence of reason to believe that evidence would likely
be destroyed if advance notice were given may establish the
reasonableness of an unannounced entry. Wilson at 927.
For example, in one case, an officer acting with reasonable
cause to make a narcotics arrest, kicked down defendant’s
door after knocking and hearing retreating footsteps. Al-
though the officer failed to demand admittance or explain
his purpose, the court upheld the seizure of narcotics found
within, noting that full compliance with knock-notice re-
quirements could delay an officer's entry and thereby per-
mit the destruction of evidence. Murphy at 496-97. More
recent cases have phrased the test so that strict compliance
with the knock-notice rule is excused if the specific facts
known to the officer before his entry are sufficient to sup-

VANGUARD
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port his good faith belief that compliance will increase his
peril, frustrate the arrest, or permit the destruction of evi-
dence. Although this may seem applicable to all drug cases,
that knocking should be excused so drugs don’t get flushed,
there is no per se justification for a no-knock warrant. Mur-
phy at 497. Officers must be able to articulate specific facts
for that specific case.

I've heard the news lately say that California does not al-
low no-Knock warrants, but that appears not to be the case.
In fact, it remains ambiguous in California. In 1973, the
California Supreme Court in Parsley v. Superior Court, ruled
that a police officer cannot get prior judicial authorization
for a no-knock warrant because the determination should
be made at the time of entry. Parsley, 9 Cal.3d 934. That
case has not been overturned, however, the United States
Supreme Court suggests that judicial authorization is rea-
sonable. In 1997, the United States Supreme Court held
that it is entirely reasonable for judges to review circum-
stances put forth by the affiant justifying the reasonableness
of a no-Knock warrant. Richards v. Wisconsin (1997) 520
U.S. 385, 393. If you can articulate facts showing sufficient
cause to believe that notice will result in the occupant arm-
ing himself, becoming violent, or destroying evidence, a
court can authorize officers to enter without giving notice.
Always better to include the circumstances, if known to you
at the time, in the warrant and seek authorization. However,
you should always re-evaluate those circumstances before
entry to make sure those circumstances have not been
eliminated.

What Does This Mean For You?

YOUR ABILITY TO ARTICULATE FACTS IS VERY IMPOR-
tant. Most courts will recognize that these situations require
quick thought and quick actions. In some instances, wait-
ing 5 seconds before kicking the door may be reasonable
and in others it will not. Either way, currently, violation of
the Knock-Notice rule when executing a search warrant
does not result in the suppression and exclusion of the evi-
dence at trial.

Editor’s Note: This article was presented by The Prin-
cipals of Third Degree Communications, Paul Francois
and Enrique Garcia. Tel. 408.766.1909 Email. info@
tdcorg.com or visit www.tdcorg.com

WWW.SJPOA.SHUTTERFLY.COM

KAREN NELSEN

REALTOR®, GRI
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DRE# 008919921
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MarckF.

Insurance

News

Travel Assistance Plan Change
— Notice Of Vendor Change

With all this pent-up demand to start
traveling again, it’s time to update a
special benefit of SJPOA Membership,
Travel Assistance, which is sponsored
by Standard Insurance Company and
administered by Assist America, Inc.

THIS PLAN HAS CHANGED EFFECTIVE JUNE 2020, AS
Standard Insurance Company recently moved the program
from Generali to Assist America. Please update your records
and to avoid any confusion, discard old plan information
before your next trip of more than 100 miles from home.

How It Works

WHEN YOU ARE TRAVELING 100 MILES OR MORE
away from home (on trips of 180 days or less), you have
access to travel medical and security assistance services
from Assist America. You and your spouse are covered, and
children through age 25. Note: this is not an insurance
product, rather a travel assistance service.

e Domestic Call: +1.800.872.1414

e International Call: +1.609.986.1234

* medservices@assistamerica.com

Get the most out of travel assistance with the Assist Am-
erica Mobile App. The reference code is 01-AA-STD-5201,
available from the Apple App Store and Google Play.

Features

e Visa, weather and currency exchange information, health
inoculation recommendations, country-specific details
and security and travel advisories.

e Credit card and passport replacement and missing
baggage and emergency cash coordination

* Help replacing prescription medication or lost correc-
tive lenses and advancing funds for hospital admission

e Emergency evacuation to the nearest adequate medical

This plan has changed ef-
fective June 2020, as Stan-
dard Insurance Company
recently moved the program
from Generali to Assist Am-
erica. Please update your
records and to avoid any con-
fusion, discard old plan in-
formation before your next
trip of more than 100 miles
from home.

including:

° Facility and medically necessary repatriation to the
employee’s home, including repatriation of remains
(conditions apply)

° Connection to medical care providers, interpreter
services, local attorneys and assistance in coor-di-
nating a bail bond

° Return travel companion if travel is disrupted due
to emergency transportation services or care of mi-
nor children if left unattended due to prolonged
hospitalization

© Assistance with the return of your personal vehicle
if your emergency transportation services leave it
stranded

° Evacuation arrangements in the event of a natural
disaster, political unrest and social instability

VANGUARD
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Who Is Eligible?

YOU DON'T HAVE TO ENROLL, BECAUSE AS A PAR-
ticipant in the San Jose Police Officers’” Association Insur-
ance & Benefits Trust group life insurance plans (Standard
Insurance), you are automatically covered. Eligibility is ex-
tended to your spouse/partner and dependent children
through age 25.

The SJPOA Insurance & Benefits Trust was established in
the 1990s to help bring more affordable insurance options
to members of the SJPOA. Backed by A.M Best-Rated in-
surance companies, boasting an A (Excellent) rating, the
IBT offers lower rates than most city plans, and additional
benefits, such as the Travel Assist Program.

Editor’s Note: The Derendinger insurance agency has
served as our SJPOA Insurance Broker since 1968. Marc
can be reached at 408.252.7300 or by email at sjpoa@
derendinger.com. You may find more information at
www.derendingerins.com. License No. 0563986

Follow Us: https://twitter.com/Derendingerins

HR
HR / Employee Benefits
(408) 535-1285
200 E. Santa Clara St.
San Jose, CA 95113
0

Chaplaincy - Main Office
Mailing: P.O. Box R02R%, San Jose, CA 95109

(408) 297-9500

Physical address: 471 Santa Clara St.
Enter through rear of building.

POST Certificate

Basic

e Successful completion of the Police
Academy.

e 1 year police service.

Intermediate
(6% incentive pay)

e 4 years of law enforcement experience
with an Associate Degree.

e 2 years of law enforcement experience
with a Baccalaureate Degree.

Advanced
(2.5% incentive pay)

e 9 years of law enforcement experience
with an Associate Degree.

* 6 years of law enforcement experience
with a Baccalaureate Degree.

e 4 years of law enforcement experience
with a Master Degree.

* Please submit your paperwork to the Training Unit 60
days in advance of your anniversary date. Officers should
have copies (not originals) of college degrees, transcripts
and/or any course certificates on file as part of their train-
ing files. These documents need to be attached to POST
certificate applications.

= Internal Affairs

= Peace Officer Rights

= Critical Incidents

= Personal Injury

= Criminal Defense

= Labor Representation

= Workers” Compensation

When in need, turn to the
premier California law
firm with an emphasis on
the representation of
peace officers.

NOTICE: Making & falss or ; claim
9 peisan r @ fiee of up to S50,000 or double the value of the fraed,
+2 and fiss. NOTE: Seth Meiric i cur imary

OFFICES IN NORTHERN, CENTRAL, AND SOUTHERN CALIFORNIA TO SERVE YOU
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Karen

Real Estate Perspective

Four Major Reasons Households
In Forbearance Won’t Lose Their
Homes To Foreclosure

There has been a lot of discussion as to Banks have learned les-

what will happen once the 2.3 million sons from the crash of 2008.
households currently in forbearance no

® [ [ ® ,
longer have the protection of the program. Lendlng institutions don’t
Some assume there could potentially be want the headaches of man-
millions of foreclosures ready to hit the aging foreclosed properties.
market. However, there are four reasons e 42 ’ .
that won’t happen. Tl.ns time, they’re working

with homeowners to help

1. Almost 50% Leave Forbearance them stay in their homes.

Already Caught Up On Payments

ACCORDING TO THE MORTGAGE BANKERS ASSOCI-
ation (MBA), data through March 28 show that 48.9% of
homeowners who have already left the program were cur-
rent on their mortgage payments when they exited. who has the financial ability to enter a workout option and
* 26.6% made their monthly payments during their for- ~ Wants to stay in their home. Home retention options include
bearance period temporary forbearances, repayment plans, loan modifica-
« 14.7%b ht past d i i tions, or partial loan deferrals. These helped delinquent bor-
-/ /o DTOUght past due payments curren rowers stay in their homes. Over the past year, the FHFA has

* 7.6% paid off their loan in full offered that same protection to over one million homeowners.

This doesn’t mean that the over two million still in the Today, almost all lending institutions are working with
plan will exit exactly the same way. It does, however, give  their borrowers. The report from the MBA reveals that of
us some insight into the possibilities. those homeowners who have left forbearance,

* 35.5% have worked out a repayment plan with their

2. The Banks Don’t Want The Houses Back e C oA epaymentp

BANKS HAVE LEARNED LESSONS FROM THE CRASH * 26.5% were granted a loan deferral where a borrower
of 2008. Lendlng institutions don’t want the headaches of does not have to pay the lender interest or princ]pa[ on
managing foreclosed properties. This time, they’re working a loan for an agreed-to period of time
with homeowners to help them stay in their homes. * 9% were given a loan modification

As an example, about 50% of all mortgages are backed oy .
by the Federal Housing Finance Agency (FHFA). In 2008, 3. There Is No Political Will To Foreclose

the FHFA offered 208,000 homeowners some form of Home On These Households
Retention Action, which are options offered to a borrower THE GOVERNMENT ALSO SEEMS DETERMINED NOT
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to let individuals or families lose their homes. Bloomberg
recently reported:

“Mortgage companies could face penalties if they don’t
take steps to prevent a deluge of foreclosures that threat-
ens to hit the housing market later this year, a U.S. regula-
tor said. The Consumer Financial Protection Bureau (CFPB)
warning is tied to forbearance relief that’s allowed millions
of borrowers to delay their mortgage payments due to the
pandemic...mortgage servicers should start reaching out to
affected homeowners now to advise them on ways they
can modify their loans.”

The CFPB is proposing a new set of guidelines to ensure
people will be able to retain their homes. Here are the
major points in the proposal:

* The proposed rule would provide a special pre-fore-
closure review period that would generally prohibit
servicers from starting foreclosure until after December
31, 2021.

e The proposed rule would permit servicers to offer cer-
tain streamlined loan modification options to borrow-
ers with COVID-19-related hardships based on the
evaluation of an incomplete application.

e The proposal rule wants temporary changes to certain
required servicer communications to make sure bor-
rowers receive key information about their options at
the appropriate time.

A final decision is yet to be made, and some do question
whether the CFPB has the power to delay foreclosures. The
entire report can be found here: Protections for Borrowers
Affected by the COVID-19 Emergency Under the Real Es-
tate Settlement Procedures Act (RESPA), Regulation X.

4. If All Else Fails, Homeowners Will Sell
Their Homes Before a Foreclosure

HOMEOWNERS HAVE RECORD LEVELS OF EQUITY
today. According to the latest CoreLogic Home Equity Re-
port, the average equity of mortgaged homes is currently
$204,000. In addition, 38% of homes do not have a mort-
gage, so the level of equity available to today’s homeown-
ers is significant.

Just like the banks, homeowners learned a lesson from
the housing crash too.

“In the same way that grandparents and great grandpar-
ents were shaped by the Great Depression, much of the
public today remembers the 2006 mortgage meltdown and
the foreclosures, unemployment, and bank failures it cre-
ated. No one with any sense wants to repeat that experi-
ence...and it may explain why so much real estate equity
remains mortgage-free.”

What does that mean to the forbearance situation? Ac-
cording to Black Knight:

“Just one in ten homeowners in forbearance has less than
10% equity in their home, typically the minimum neces-
sary to be able to sell through traditional real estate chan-
nels to avoid foreclosure.”

The reports of massive foreclosures about to come to the
market are highly exaggerated. As Ivy Zelman, Chief Exec-
utive Officer of Zelman & Associates with roughly 30
years of experience covering housing and housing-related
industries, recently proclaimed:

“The likelihood of us having a foreclosure crisis again is
about zero percent.”

Editor’s Note: Article brought to you by Karen Nelsen,
GRI REALTOR® Intero Real Estate Services, 175 East
Main Avenue, Suite 130 Morgan Hill, CA 95037.
Office: 408.778.7474 Cellular: 408.461.0424

Email: knelsen@interorealestate.com

BRE License: 00891921

Matos Auto Towing
Transport

Over 25 Years
Towing is our business not our sideline

681 Lenfest Rd. Ste B, San Jose, CA 95133

408.259.2000 Fax 408.923.4747
www.matostow.com

Driver

- 9 Convenient Locations

We're here to make banking easier.
« Checking, Savings, Certificates, L‘FE
Auto Loans, Equity Lines and Mortgages

« National network of shared branches and
30,000 surcharge-free ATMs

CREDIT UNION

Melody Criner

408-623-7425
mcriner@meriwest.com

19 | May 2021

VANGUARD



THIRD DEGREE

We’re your solution. Our comprehensive
training will provide the greatest impact
on your career.

INTERVIEW & INTERROGATION

DEATH INVESTIGATION

MULTIDISCIPLINARY INTERVIEWING

OF CHILD ABUSE VICTIMS (MDI)

MEDIA RELATIONS

CHILD EXPLOITATION INVESTIGATION
ROBBERY INVESTIGATION

INTERNAL AFFAIRS

ELDER ABUSE INVESTIGATION

CRITICAL INCIDENT RESPONSE

OFFICER INVOLVED INCIDENT INVESTIGATION
SEARCH, SEIZURE, AND SEARCH WARRANTS
BEHAVIORAL THREAT ASSESSMENT

COLD CASE HOMICIDE INVESTIGATION

CRIME SCENE FUNDAMENTALS & DOCUMENTATION
FORENSIC ART & INTERVIEWING

STATEMENT ANALYSIS

INTERVIEWING BACKGROUND APPLICANTS

For course schedule and registration information:

www.tdcorg.com / 408.766.1909

1750 Meridian Ave. #6766, San Jose, CA 95159 m
e NOTHING BUT THE
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SAN JOSE POLICE OFFICERS  ASSOCIATION INSURANCE ANDBENEFITS TRUST
1151 NORTH FOURTH STREET, SAN JOSE, CA 95112 PHONE:(408)298-1133  FAX:(408) 298-3151

BENEFICIARY CHANGE - GROUP INSURANCE

FIRSTNAME: LASTNAME:
ADDRESS:

CITY, STATE, ZIP:

CELL PHONE: HOMEPHONE:
EMAIL ADDRESS:

DATE ( B OF DATE OF
BIF : MENT RETIREMENT

APPROPRIA
PRIMARY | CONTINGENT BENEFICIARY NAME RELATIONSHIP | DATE OF BIRTH

It no Beneficiary is designated, or if the designated Beneficiary does not survive the insured person, any life insurance
benefit and the PORAC LTD death benefit will be paid as described under the Beneficiary provisions of the Master Policy
for the applicable life insurance benefit or the PORAC LTD benefit. The Master Policy for the PORAC LTD benefit is
available at PORAC. If you designafe a minor (a person not of legal age) it may be necessary to have a guardian or
legal representative appointed before any death benefit can be paid. This means legal expense for the beneficiary
and delay in the payment of the insurance. Please consider this when naming your beneficiary.

| hereby elect fo participate in the above group insurance plans and authorize the necessary payroll deductions for the
confributions required of me for the various insurance plans. If | elect not to parficipate in the above group plans at the
present fime, | understand that in the event that | should desire to parficipate at a later dafe | will be required o furnish
satisfactory evidence of good health.

X

SIGNATURE & DATE

BENEFICIARY DESIGNATION IS NOT VALID UNLESS THIS FORM IS SIGNED AND DATED!
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Valerie

Home & Auto News

California Peace Officer
Memorial Foundation

May is Peace Officer Memorial Month.
The California Peace Officers’ Memo-
rial Foundation (CPOMF) mission is to
organize, coordinate and fund the an-
nual California Peace Officers’ Memo-
rial Ceremony, maintain the memorial
monument, subsidize survivor support
groups (e.g., COPS & Peer Support
groups), and support the families of
our fallen heroes through our educa-
tional grant and financial assistance
programs.

CPOMF IS A NON-PROFIT ORGANIZATION, RUN BY
a board of volunteers from California LEO Associations. Did
you know that was initially started by California Peace Of-
ficer Associations? Did you know that CPOMEF is still prima-
rily funded by donations from LEO’s? There are some Corp-
orate Sponsors that contribute to the scholarship fund but
CPOMEF still relies on the donations from the Law Enforce-
ment Community and associations like yours.

California Casualty is a proud supporter of CPOMF. Our
company contributes to the Scholarship Fund every year.
California Casualty Representatives volunteer at the event,

WWW.SJPOA.SHUTTERFLY.COM

While we are unable to be
in person for the event this
year. Our hearts and thoughts
are with our Fallen Heroes,
their families and their LEO
brothers and sisters.

sponsor the Candlelight Vigil glowing pens, and have a
working representative on the CPOMF Contribution Com-
mittee. Find out more about CPOMF at: www.camemor-
ial.org

While we are unable to be in person for the event this
year. Our hearts and thoughts are with our Fallen Heroes,
their families and their LEO brothers and sisters.

Editor’s Note: California Casualty is proud to be your
SJPOA auto/home/renter’s insurance provider. Offering
discounted rates, unique benefits such as member recourse
and payroll deduction. For your free personalized quote
you may visit: https://www.readyforquote.com/valerie
or phone 1.877.777.1419
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SUPPORT OUR FALLEN OFFICERS
GET YOUR SPECIALTY LICENSE PLATE!

The California Peace Officers’ Memorial Foundation (CPOMF) is
proud to announce The California Peace Officers Specialty License Plate.
Our specialty plate in conjunction with the California Department of Motor
Vehicles helps support the CPOMF mission of honoring California’s peace
officers who gave their lives ‘In The Line of Duty’ and providing support to
the family members left behind.

SIGN UP!

Join our pre-sale list to let us know you are in and support honoring
our fallen heroes.

Sign-up online at www.DriveToRemember.org

TELL YOUR FRIENDS!

Tell your friends! Help us get the word out by sharing this news on
social media and email.

RECEIVE YOUR PLATE! _

Once the production is apprpved.; we will email you a link to
purchase your specialty license plate.

That’s it!

Together we are supporting the families of our Fallen Heroes.

Please help us to ensure we can honor our Fallen Officers with a
specialty plate by joining our list today!
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Lance

Reliable Informer

In this month’s issue of the Reliable Informer, I will cover two cases, one decided by the California Supreme
Court and one decided by the California Court of Appeal. These cases look at the law relating to the crimes of
forgery and possession of counterfeiting equipment. I look forward to hearing from you about ideas for future
columns, as well as any other comments you might have.

A Forgery

Not Exceeding $950 May Be A

Felony If There Is A Meaningful Connection
Between The Forgery And A Conviction For

Identity Theft

After the voters adopted Proposition
47, the crime of forgery is a felony if
the crime exceeds $950, but an excep-
tion applies for a person who is con-
victed both of forgery and identity theft.
Under what circumstances does this
exception apply?

RECENTLY, THE CALIFORNIA SUPREME COURT
looked at this question in the case of People v. Guerrero
(2020) Cal. 5th

In the Guerrero case, Raul Guerrero was arrested in Santa
Clara County for violating a restraining order. Guerrero was
searched incident to the arrest and an officer found a wal-
let in Guerrero’s jacket. The wallet was placed in a plastic
bag and Guerrero was booked into Santa Clara County jail.
After Guerrero was booked, a corrections officer conducted
an inventory of Guerrero’s possessions, including the con-
tents of the wallet.

When the corrections officer examined the wallet, he lo-
cated a driver’s license belonging to another person, a bene-
fits card belonging to another person, a counterfeit $50 bill,
a check from a charity, and four personal checks that were
not owned by Guerrero and were not made out to him.

Guerrero was charged with one misdemeanor count of
possessmﬁ the personal |dent|fy|n§ information of another

(identity theft), one felony count of concealing or withhold-
ing stolen property, one misdemeanor count of contempt
of court, and one felony count of forgery by possession of

a fictitious bill. Guerrero also was charged with a sentenc-
ing enhancement for having previously suffered a “strike.”
In the trial court, Guerrero took his case to a jury trial.
He was found guilty of all charges. He submitted to a court

trial on the sentencing enhancement and the court found
it to be true. Before sentencing could occur, the voters en-
acted Proposition 47. The trial court reduced the charge of
concealing or withholding stolen property to a misdemeanor
based on the new law. The judge did not, however, reduce
the forgery conviction to a misdemeanor. Guerrero was
sentenced to serve four years in state prison.

Guerrero appealed his conviction to the Court of Appeal.
He argued that the trial court should have reduced the for-
gery conviction. The Court of Appeal rejected Guerrero’s
claim and upheld his conviction. Guerrero then requested
the California Supreme Court review his case.

The Supreme Court reviewed Guerrero’s case and agreed
with his position. The Court ordered the forgery charge re-
duced to a misdemeanor.

In its written decision, the Court first stated, “Forgery is a
wobbler crime punishable either as a felony or as a misde-
meanor. Proposition 47 reduced forgery offenses to a mis-
demeanor when the amount in question does not exceed
$950. It added section 473(b), which provides that ‘forgery
relating to a check, bond, bank bill, note, cashier’s check,
travelers check, or money order, where the value of the [in-
strument] does not exceed nine hundred fifty dollars ($950),
shall be punishable by imprisonment in a county jail for
not more than one year...." Section 473(b) goes on to pro-
vide two exceptions: First, regardless of the value of the of-
fense, forgery may be punished as a felony ‘if that person
has one or more prior convictions [specified] or for an of-
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fense requiring registration pursuant to subdivision (c) of
Section 290." Second, section 473(b) does not apply ‘to any
person who is convicted both of forgery and of identity theft,
as defined in Section 530.5.” The second exception — the
identity theft exception — is at issue in this case.”

The Court looked at a recent California Supreme Court
decision in the case of People v. Gonzales, where a defen-
dant was charged with felony forgery and identity theft in
the same court filing, but the conduct underlying the two
charges occurred years apart and had no relationship to
each other. Looking at the Gonzales case, the Court stated,
“The identity theft exception, we explained, is phrased in
the present tense: Protection from felony punishment is un-
available ‘to any person who is convicted both of forgery
and of identity theft.” This is in contrast with other language
in section 473(b) disqualifying a forgery conviction for re-
duction to a misdemeanor if the defendant has ‘prior con-
victions’ for specified violent felonies and sex offenses. If
Proposition 47 had intended to preclude a forgery defen-
dant from relief whenever the defendant also had an iden-
tity theft conviction regardless of when it was received, Prop-
osition 47 would have included identity theft among those
previous disqualifying convictions. Instead, the drafters ad-
ded a separate exception using the present tense, indicating
that ‘conviction for the forgery offense must at least occur
in a timeframe concurrent with the conviction for identity
theft.””

The Court noted that the Gonzales court “held that the
identity theft exception makes forgery not exceeding $950
punishable as a felony only if the defendant is also convicted
of identity theft in the same proceeding and the conduct
related to the forgery and identity theft convictions were
made ‘in connection with” each other. The two convictions
‘must bear some meaningful relationship to each other —
beyond the convictions’ inclusion in the same judgment.”
The Court in Gonzales based its conclusion on the legisla-
tive history and purpose of Proposition 47.

The Court noted that the issue in Guerrero’s case is whether
forgery and identity theft are undertaken “in connection with
each other” for purposes of the identity theft exception in
section 473(b) simply because the defendant possessed sep-
arate stolen identification and forged instruments together
at the same time.

The Court stated, “We agree with Guerrero that concur-
rent possession, without more, does not establish a mean-
ingful connection between the two offenses for purposes of
the identity theft exception. As we said in Gonzales, the
identity theft exception does not arbitrarily combine two
unrelated crimes; it ‘lists two offenses that tend to facilitate
each other and, committed together, arguably trigger height-
ened law enforcement concerns.” Although our reference to
facilitation in Gonzales was illustrative, we now conclude
that it provides the clearest standard rooted in the purpose
of Proposition 47 to evaluate whether a meaningful con-
nection between forgery and identity theft exists. To dis-
qualify a defendant for relief under section 473(b), the
prosecution must show that the forgery offense facilitated

When the corrections of-
ficer examined the wallet, he
located a driver’s license be-
longing to another person, a
bene-fits card belonging to
another person, a counter-
feit $50 bill, a check from a
charity, and four personal
checks that were not owned
by Guerrero and were not
made out to him.

the identity theft offense, or vice versa. The fact that both
offenses were committed at the same time and place, or
the fact that evidence of both offenses was found at the
same time and place, does not by itself mean that one of-
fense facilitated the other.” The Court noted that forgery of-
fenses that either facilitate or are facilitated by identity
theft may result in greater economic and personal harms.

The Court continued, “An individual can commit forgery
by possessing a forged instrument, and an individual can
commit identity theft by possessing stolen identification. But
simultaneous possession of separate stolen identification
and forged instruments, without more, does not raise the
same heightened law enforcement concerns that the iden-
tity theft exception in section 473(b) intended to address
and is not sufficient to show a facilitative relationship. Of
course, when a defendant possesses two items of contra-
band at the same time, those items are connected in a su-
perficial sense — the same person possesses them. But without
additional evidence of a connection, that is all that can be
said. Possession of one instrument need not have facilitated
possession of the other.”

The Court concluded, “We hold that the meaningful con-
nection requirement of section 473(b)’s identity theft ex-
ception is satisfied only if a defendant convicted of forgery
is also convicted of identity theft in the same proceeding
and only if one of the offenses facilitated the other. The sole
fact that a defendant happened to possess two separate items
of contraband at the same time does not demonstrate such
a facilitative relationship.”

The Court’s ruling in the Guerrero case is yet another ex-
ample of the lengths to which California courts must go in
order to interpret the often-confusing provisions the voters
enacted when they adopted Proposition 47.
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The Crime Of Possession Of Counterfeiting
Equipment Does Not Require A Specific In-

tent To Defraud

California Penal Code section 480(a),
the crime of possession of counterfeiting
equipment, states, “Every person who
makes, or knowingly has in his or her
possession any die, plate, or any appa-
ratus, paper, metal, machine, or other
thing whatever, made use of in counter-
feiting coin current in this state, or in
counterfeiting gold dust, gold or silver
bars, bullion, lumps, pieces, or nuggets,
or in counterfeiting bank notes or bills,
is punishable [as a felony]....” Does a
violation of this section require an in-
tent to defraud?

RECENTLY, THE FOURTH DISTRICT OF THE CALIFORNIA
Court of Appeal looked at this question in the case of Peo-
ple v. Seo (2020) Cal. App. 5th

In the Seo case, a police officer in Buena Park in Orange
County responded to a motel parking lot because of a sus-
picious car. It was a rental car, and it had not been returned,
although it was weeks past its return date. The officer began
surveillance of the vehicle. After a while, a man later iden-
tified as Sung Seo started loading boxes and duffel bags in-
to the backseat of the car. The officer lawfully searched Seo’s
motel room and discovered several pieces of linen paper
on the floor and in the trash can. One of the pieces of linen
paper had an outline of a $20 bill on it.

After other officers arrived, they lawfully searched the
boxes and bags Seo had been loading into the car. During
the search, officers located a loaded handgun that was reg-
istered to Seo in a computer bag. They also found evidence
that Seo had been attempting to counterfeit $5 and $20 bills.
They located some pieces of paper with $5 and $20 bill
images printed on them. The officers also located other
pieces of paper with the images of currency that were cut
into the shape of regular-sized bills. One of the pieces of
paper had images of the front and back of a $20 bill. Some
of the pieces of paper had incomplete versions of U.S. cur-
rency.

The officers also located a piece of paper with four real
$5 bills taped to it, which appeared to be a template which
had been copied onto linen paper. It appeared that the copy-
ing had been done on an inkjet printer. Officers further lo-
cated four bottles of paint, paint brushes, a paint pen, and
acetone nail polish remover. In addition, the officers located
an inkjet printer, a laptop computer, and additional linen
paper. All of these items are commonly used in counter-
feiting currency.

As part of their investigation, the officers contacted a spe-
cial agent with the United States Secret Service, who ex-
amined the evidence and provided an expert opinion that
the inkjet printer, linen paper, and acetone were used in
manufacturing counterfeit currency.

Seo was arrested and was charged with carrying a loaded
firearm in a vehicle and with possession of counterfeiting
equipment. In the trial court, Seo took his case to a jury trial.
He requested the court instruct the jury that the crime of
possession of counterfeiting equipment requires a fraudu-
lent intent. The court disagreed. Seo was convicted of both
charges. He was placed on probation for a period of three
years with terms that included an order that he serve 240
days in county jail.

Seo appealed his case to the Court of Appeal. He argued,
in part, that the trial court should have instructed the jury
to acquit him of possession of counterfeiting equipment if
the prosecution did not prove fraudulent intent. The Court
reviewed Seo’s case and upheld his conviction.

In its written decision, the Court first stated, “In every
crime or public offense there must exist a union, or joint
operation of act and intent, or criminal negligence. To de-
termine the intent required for the crime of possessing coun-
terfeiting equipment, we begin by examining the statutory
language describing the proscribed conduct, including any
express or implied reference to a mental state.” The Court
quoted the statute and stated, “Simply stated, section 480(a),
prohibits ‘knowingly” possessing items ‘made use of in coun-
terfeiting currency.” The word ‘knowingly” imports only a
knowledge that the facts exist which bring the act or omis-
sion within the provisions of the Penal Code. It does not
require any knowledge of the unlawfulness of such act or
omission.”

The Court continued, “When the definition of a crime
consists of only the description of a particular act, without
reference to intent to do a further act or achieve a future
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During the search, offi-
cers located a loaded hand-
gun that was registered to
Seo in a computer bag. They
also found evidence that
Seo had been attempting to
counterfeit $5 and $20 bills.
They located some pieces of
paper with $5 and $20 bill
images printed on them.

consequence, we ask whether the defendant intended to do
the proscribed act. This intention is deemed to be a general
criminal intent. When the definition refers to defendant’s
intent to do some further act or achieve some additional
consequence, the crime is deemed to be one of specific in-
tent. Because section 480(a) simply describes a particular
act — possession of items made use of in counterfeiting —
without reference to an intent to do a further act or achieve
a future consequence, it is deemed a general intent crime.
Thus, to be convicted of violating section 480(a), a defen-
dant must knowingly possess an item (die, paper, machine
or apparatus) that he or she knew was or will be used in
the counterfeiting of currency. A defendant who does not
know that he or she is in possession of equipment that was
or will be used for counterfeiting currency is not guilty of
violating section 480(a). Thus, section 480(a) does not re-
quire a specific intent to do a further act or achieve a fu-
ture consequence such as defrauding another.”

The Court further stated, “Even though the plain language
of section 480(a) does not include a fraudulent intent re-
quirement, defendant nonetheless urges us to graft one onto
the statute, at least when the charge is based on possession
of ‘ordinary office equipment like paper and a printer.” We
decline the invitation. Examination of the history of section
480(a) and a comparison with related statutes demonstrates
that it is not necessary to impute a fraudulent intent require-
ment into the statute generally or under the circumstances
identified by defendant.”

The Court then noted that there was no standard instruc-
tion for the jury regarding the elements of the crime of po-
ssession of counterfeiting equipment, so the trial court fash-
ioned its own instruction based on case law. The Court made
a suggestion for future cases. The Court stated, “...[A] clear

jury instruction would have told the jury that the prosecu-
tion must prove: (1) The defendant possessed any appara-
tus, paper, machine or other things that had been or will be
used in counterfeiting currency; (2) the defendant knew of
the presence of these items; and (3) the defendant knew that
the items he or she possessed had been or will be used in
counterfeiting currency. Such an instruction articulates both
the criminal act of knowing possession and the mental state
of knowing the wrongful purpose for which the items pos-
sessed had been or will be used. The knowing possession
requirement prevents criminalizing the innocent possession
of linen paper, inkjet printers, and other ‘office supplies,’
which defendant is concerned about.”

The Court then looked at Seo’s contention that section
480(a) is unconstitutionally vague. Seo claimed that the
statute “provides no guidance whatsoever as to what it ac-
tually prohibits,” since it “criminalizes possession of mere
paper and computers when accompanied by the nebulous
mental state of ‘intent to commit a crime.””

The Court stated, “A statute is not unconstitutionally vague
if the accused can reasonably be held to understand by the
terms of the statute that his conduct is prohibited. A statute
must be definite enough to provide a standard of conduct
for its citizens and guidance for the police to avoid arbitrary
and discriminatory enforcement. A statute which either for-
bids or requires the doing of an act in terms so vague that
men of common intelligence must necessarily guess at its
meaning and differ as to its application violates the due pro-
cess requirement of adequate notice. But a statute is not
vague if any reasonable and practical construction can be
given to its language. Reasonable certainty is all that is re-
quired. There is a strong presumption that legislative en-
actments must be upheld unless their unconstitutionality
clearly, positively, and unmistakably appears.”

The Court continued, “A person of common intelligence
can understand that section 480(a) prohibits only the know-
ing possession of items used in the process of counterfeit-
ing currency. The statutory language is sufficiently definite
to provide adequate notice of the conduct proscribed and
to prevent arbitrary and discriminatory enforcement. De-
fendant’s vagueness challenge fails as section 480(a) is not
unconstitutionally vague.”

The Court’s decision in the Seo case is a helpful demon-
stration of the methodology that courts use to establish the
mental state required to meet the elements of a particular
crime.

Editor’s Note: Lance Bayer is a private attorney spe-
cializing in police training and personnel issues in the
Bay Area and can be reached by writing to: Lance Bayer;
443 Lansdale Avenue, San Francisco, CA 94127, by cal-
ling 415.584.1022, or by email at lbayer@comcast.net
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ABSOLUTE.
PREMIUM.
PROTECTION.™

WILEY X IS PROUD TO OFFER YOU ITS GOVERNMENT PURCHASE PROGRAM:
UP TO 40% OFF OF MSRP.

Wiley X enters its 31" year as a leading manufacturer of Personal Protective Equipment for the U.S. Military, Federal, & State
Law Enforcement agencies. Here at Wiley X, we apply the lessons learned over the last three decades of providing safety gear
to operators stationed around the globe. Whether it's in the big city, the battlefield, or anywhere in between, Wiley X products
help prevent and reduce the level of injuries sustained while on duty. You can trust Wiley X's experience developing, designing,

and manufacturing high quality safety equipment for your use in the high risk occupation that you serve in.

For more information on this exclusive program contact:

Tyler Lebon Tom Maoreno
Wiley X San Jose Police Dept.
LE/Fire Sales or  CNOA Region 1 Vice-Chairman
tlebon@wileyx.com tmoreno3454Bgmail.com
925-583-9233 925-200-0553
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HAVE YOU COMPLETED YOUR
EMERGENCY NOTIFICATION AND
PERSONAL REQUEST PACKET YET?

CLICK ON THE
"POA MEMEER DOCS
& FORMS" LINK
FROM THE MENU

SCROLL DOWN TO
“POA RELATED FORMS
AND DOCUMENTS"
AND CLICK ON THE
"EMERGENCY PACKET"
LINK

@ PO Related Forms and Documentis:
- lEn'-hﬁ-'-t_-Pukﬂﬂ
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WWW.Sjpoa.com
www.protectsanjose.com

Protect San Jose
San Jose Police Officers' Association
San Jose POA

SHUTTERFLY

www.sjpoa.shutterfly.com
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@ProtectSandose
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San Jose Police Officers' Association

GOOGLE+ T
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ProtectingSandJosesFinest L O ) \
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PINTEREST

San Jose Police Officers' Association
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