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Legal Defense 
Fund Report 
Dave Wilson, LDF Administrator

Requests: 9 
Approved: 9 
Denied: 0 
Board Representative: 9 
Attorney Request: 0 
   THIS IS A SYNOPSIS OF LDF TRUSTEE ACTIONS FOR 
the month of May 2021. Due to an individual’s right of pri-
vacy, specific details of LDF cases cannot be revealed by 
your LDF Trustees without written authorization from the 
involved member. 
   Your Legal Defense Plan provides you with legal services 
for acts or omissions arising in the course and scope of your 
employment as a San Jose Police Officer. Be advised that 
incidents which arise while you are performing duties as-
sociated with off-duty employment are excluded from cov-
erage under the Plan.
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The Road Ahead

   IN BOTH SERVING ON THIS BOARD SINCE 2016, THE 
experiences have been plentiful and certainly not without 
a dull moment. Our fight for you is UNIFIED! How we fight 
and the approach we take to each issue is carefully plotted 
with eyes wide open, not just for the short-term gain but the 
long term as well. We want to ensure that we are setting 
this POA up for success long after we are gone. Keeping our 
board informed and ensuring their voices are heard before 
critical decisions occur is vital; after all, this ENTIRE board 
represents you. Remaining unified is essential. WE are not 
blind to the fact that there will be differences of opinions. 
Working through issues TOGETHER is what has helped this 
POA remain a relevant, influential, and ultimately, a success-
ful union, not just locally, but state-wide and nationally too.   
   Being creative in our work as new and old issues pop up 
is challenging, especially when we consider the rules in 

President/VP’s Message
Sean Pritchard Steve Slack

This message is long overdue but not 
without cause. When we stepped into our 
respective roles as President and Vice 
President, it was apparent that taking 
time to ease into two very complex posi-
tions was not going to happen. Within 
the first week we were faced with losing 
a brother officer in a tragic accident 
and the ever-polarizing issue of COVID-
19 mandates. Understanding that our 
jobs are never done, we set out with an 
evolving goal of protecting not one in-
dividual, not just one certain group, but 
EVERYONE in the work we will be do-
ing for you. Before we get into where we 
are at and the direction in which we are 
heading, we think it’s important to ad-
dress where we both stand in our posi-
tions in working for each of you. 

which we must play by. You may have heard this in the past, 
but relationships remain a tool that is invaluable. Simply 
pounding on our chest does not win the fight. Being honest 
in what we can and cannot do is a responsibility we take 
seriously. We will not be blowing smoke to simply make 
someone feel good. Never mistake kindness for weakness. 
We are relentless in our fight for you and the results that 
WE have accomplished surely speak that truth. 
   Where are we going? The next 6-8 months will set a course 
for years to come. Some major things on the horizon that 
we are faced with include: contract negotiations that focus 
on helping you survive in the most expensive place in the 
country, five city council seats that will ultimately include 
people who are deciding things like contract raises, a new 

“You may have heard this in 
the past, but relationships re-
main a tool that is invaluable. 
Simply pounding on our chest 
does not win the fight. Being 
honest in what we can and 
cannot do is a responsibility 
we take seriously. We will not 
be blowing smoke to simply 
make someone feel good. Never 
mistake kindness for weakness. 
We are relentless in our fight 
for you and the results that 
WE have accomplished surely 
speak that truth.”



each any every board member may not understand initially, 
but are something they have come to understand quickly 
and ultimately willingly. Protecting each of YOU will re-
main our priority and that means you must come first. It is 
a responsibility that is not taken lightly.   
   I leave you with this saying, “The one who falls and gets 
up is so much stronger than the one who never fell.” Trans-
lated, WE WILL NEVER GIVE UP IN OUR FIGHT FOR YOU, 
REGARDLESS OF THE OBSTACLES WE FACE! 
   – Sean & Steve 
 
Editor’s Note: Please send any comments to Sean 
Pritchard at: president@sjpoa.com and Steve Slack 
at:vicepresident@sjpoa.com
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mayor, a DA race involving an individual that wants to ei-
ther fire you or lock you up, police reform that will continue 
to focus on handcuffing you in the job that you do, the 
fight to keep qualified immunity intact, and decisions that 
impact current pensions as well as long term pensions. It 
doesn’t get any more real than that folks. And let’s not for-
get a recruiting and retention problem that is on track to 
start spinning us into a hole that may not be recoverable 
for many years to come.   
   There is not one item mentioned above that does not and 
will not have major consequences that effect every one of 
you. And while the amount of work involved in dealing with 
one major issue is tiring, this next year promises to be a 
year that will push this board to its limits.  
   The personal sacrifices in this fight for you are something 

WWW.PROTECTSANJOSE.COM
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C.F.O.’s Report
Dave Wilson

the police reform bill. Senator Scott has remained steadfast 
that there will be NO compromise on Qualified Immunity. 
This stance induced Senator Booker to walk away from the 
table and as of this time, the negotiations have stalled.  
   President Pritchard renominated the board incumbents 
to rerun for their respective positions. 
   Work has begun on next year’s contract negotiations.  
   Lastly, President Pritchard updated the membership on 
the groundbreaking agreement with the City regarding the 
COVID-19 Mandatory Vaccination requirement. This agree-
ment carved out a path for unvaccinated employees to con-
tinue to work. As President Pritchard stated, “This was about 
saving jobs, period!” 
 
Editor’s Note: Please send any comments to 
Dave Wilson at: cfo@sjpoa.com

Membership Meeting

OCTOBER 5, 2021 
 
   PRESIDENT SEAN PRITCHARD BEGAN THE MEETING 
with an update on the Wellness Program. Body scans are 
scheduled to begin Monday, October 11, 2021. This is the 
third year the SJPOA has partnered with the SJPD to bring 
our members an incredibly valuable tool in the quest for 
Health and Wellness. This year, we will have scheduled 200 
officers and 20 non-sworn personnel. President Pritchard 
stated that the ultimate goal is to gather the data and pres-
ent this data to the City, and to incorporate the program as 
a permanent part of the Wellness budget. 
   President Pritchard discussed the upcoming city and county 
elections. Jeff Rosen is running against Criminal Defense 
Attorney Sajid Khan for Santa Clara County District Attor-
ney. Please visit the website www.shockingkhan.com for 
details regarding Mr. Khan’s stance concerning law enforce-
ment and San Jose Police. 
   San Jose City Council has 5 seats open in the upcoming 
election (Districts 1, 3, 5, 7, & 9) as well as the Mayoral 
race. The SJPOA has not made any decisions on endorse-
ments at this time. 
 Legislative Update:  
State - Governor Newsom signed AB 26 and SB2. AB 26 
requires officers to immediately report any use of exces-
sive force. SB2 sets up a process for the decertification of a 
peace officer, should that officer violate specified offenses.  
Federal – George Floyd Bill – Senator Tim Scott is actively 
negotiating with Senator Booker regarding the content of 

WWW.SJPOA.SHUTTERFLY.COM

“...President Pritchard up-
dated the membership on the 
groundbreaking agreement 
with the City regarding the 
COVID-19 Mandatory Vacci-
nation requirement. This 
agreement carved out a path 
for unvaccinated employees 
to continue to work. As Presi-
dent Pritchard stated, ‘This 
was about saving jobs, pe-
riod!’”
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POST Certificate 
Requirements
Basic 
   • Successful completion of the Police 
      Academy. 
   • 1 year police service. 

Intermediate 
(5% incentive pay) 
   • 4 years of law enforcement experience 
      with an Associate Degree. 
   • 2 years of law enforcement experience 
      with a Baccalaureate Degree. 

Advanced 
(2.5% incentive pay) 
   • 9 years of law enforcement experience 
      with an Associate Degree. 
   • 6 years of law enforcement experience 
      with a Baccalaureate Degree. 
   • 4 years of law enforcement experience 
      with a Master Degree. 

    * Please submit your paperwork to the Training Unit 60 
      days in advance of your anniversary date. Officers should 
      have copies (not originals) of college degrees, transcripts 
      and/or any course certificates on file as part of their train- 
      ing files. These documents need to be attached to POST 
      certificate applications.
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Board Of Directors

S.J.P.O.A. 
WINTER ELECTIONS 
Candidate Statements

SJPOA ELECTIONS

T. Davis

the experiences and continually strive to learn in order to 
better serve the membership. I continuously try to take a 
reasonable/rational approach to issues that come up in the 
board room and face the department. My decision making 
is based on what is in the best interests for the entirety of 
the membership short and long term. My time on the board 
has also allowed me to represent our department and POA 
board on the California Peace Officers Memorial Founda-
tion and the San Jose Police Foundation. I humbly request 
your vote to allow me to serve you another term. 
   – Anthony Kilmer #3790 

   I AM RESPECTFULLY REQUESTING 
the opportunity to continuing serving you 
as a San Jose Police Officers Association 
Board Member. I have been honored and 
blessed to serve as a board member for 
the last several terms. My time on the 
board has been met by many highs and 
a few lows. I have taken away a lot from 

Anthony Kilmer

Academy where I have gained greater understanding and 
appreciation for those of you officers who are in Tier 2. 
   I believe I have shown during my tenure as POA director 
that I have represented both Tier 1 and Tier 2 equally. Dur-
ing the frustrations and challenges when facing disciplinary 
actions, I hope that many of you felt that I found you solu-
tions to overcome the challenges you faced. 
   I respectfully ask for your vote so that I may continue to 
serve you as your POA Board Director. 
   Kindest Regards, 
   – Cat Alvarez #3509 

   MY NAME IS CATHERINE ALVAREZ, 
and I am humbly requesting your vote 
for re-election as a POA Director. I have 
served the San Jose Police Department 
for 24 years and as law enforcement of-
ficer. I’m currently assigned to patrol as 
your Midnight Sergeant. I have been as-
signed to the Metro Unit, FTO, and the 

Cat Alvarez

Teddy Davis
NO STATEMENT PROVIDED

A. Kilmer

C. Alvarez
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   IT HAS BEEN A PLEASURE TO BE A 
director for you and be involved in this 
ever changing environment that has been 
created for police work. I am asking for 
your vote one last time, this will be my 
last time running before I retire. Keep up 
the good work and stay proud! Thanks.    
   – Greg Connolly 

Greg Connolly

SJPOA ELECTIONS

partments and the public sector. These challenges affect the 
way we work and the perception of who we are. 
   I would like to be at your side to represent you during 
times of frustrations and challenges facing disciplinary ac-
tions. Having someone there by your side that understands 
the frustrations of facing disciplinary actions and standing 
up for you during negotiations is important. 
   With the increase of women in law enforcement I believe 
it is important to have representation of women on the POA 
board, and to have positive role models for the women who 
serve this department.  
   I respectfully ask for your vote for POA Board of Director. 
   Sincerely, 
   – Gina Barajas #3732 

   MY NAME IS GINA BARAJAS, AND I 
am asking for your vote to continue to 
represent you and your rights as a POA 
Director. I have served the San Jose Po-
lice Department for 15 years and as a 
law enforcement officer for 20 years. I 
have been assigned to the following units 
within the department; the Family Vio-
lence Unit, NCI, CRU, FTO and I’m cur-

rently a Sergeant on midnight patrol. 
   Law enforcement is facing unprecedented challenges with 
regards to disciplinary actions both internal to police de- 

Gina Barajas

faithfully served the Board and have continued the com-
mitment to our membership regardless of the pressures, 
stressors, and criticisms. As Law Enforcement continues to 
be attacked by politicians, self-serving interest groups/indi-
viduals, and stragglers it is important to continue momen-
tum on works in progress that will have a bearing on our 
policies, wages, processes, and profession as a whole de-
spite relentless distractors. It will be extremely important 
to continue the dialogue and efforts that have been in the 
works over the last months and years. Much like outsiders 
that misjudge police work, there will be those that believe 
they know what it takes on a day to day basis to build and 
maintain a strong union. Choose wisely those candidates 
that have their hearts and dedication to building the Union, 
not its fracture, that have the patience to remain loyal to 
the members and not their own personal causes, those that 
are willing to place themselves into the chaos of politics 
and hatred in the name of the Union, those that stand for 
the Union despite their differences with other department 
members in the processes. We as a profession are already 
under fire to be perfect at all times, in every scenario, within 
each word uttered, and every action taken. The Union ex-
ists partly because we are not perfect, and we will make 
mistakes, despite our mission to do the job as completely 
 

> continued on page 12 

   I HAVE BEEN WITH SJPD FOR OVER 
24 years. I am currently assigned to BOI 
for my fifth tour. I have been on your Board 
for two terms. Should I be afforded the 
privilege to serve a third term it would 
be an honor to continue serving you and 
the SJPOA cause. As a third generation 
officer I have been around law enforce-
ment my entire life as my father and 

brother have served the Thin Blue Line as well. Holding the 
Line alongside my family has been a pride that cannot be 
matched nor duplicated. Having served on the SJPOA Board 
has been an honor to be a part of protecting this family, this 
culture, that is now under attack. Before being elected in 
my first term I naively believed I was sufficiently knowl-
edgeable as to the amount of work, understanding, dedi-
cation, and learning it took to come up to speed with all of 
the collective efforts necessary to make a successful Union. 
It has been an eye-opening experience and a steep learning 
curve. The time and effort it takes to work through the com-
plicated issues of the disciplinary cases, political red tape, 
complex personalities, personal agendas and public inter-
est matters is extraordinary. I am thankful to those that have 

Jose Martinez

G. Connolly

G. Barajas

J. Martinez
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SJPOA ELECTIONS

> continued from page 11 

and righteously as humanly possible. The Union exists be-
cause WE need a voice for the ALL that speaks to duty, honor, 
loyalty, values and dedication to the whole. We need that 
voice to be loud when necessary, timely, and effective dur-
ing fluid situations and high profile cases. Everyone who 
sits on the Board today has committed to these necessary 
pillars, including myself. If you agree to these commitments 
because these values represent you, then you will choose 
your Board based on those that carry those very same truths. 
There are many groups and individuals in society that will 
choose to disrupt the unions of America, including ours. 
Some of those people are within our own membership for 
whatever reasons they believe creating havoc and chaos is 
in YOUR best interest, while it is detrimental to established 
dialogues and understandings that are in progress with the 
stakeholders and leadership. Those that compromise these 

values will be easy to identify because they will lead you 
into misinformation and personal vendettas that do not 
speak to the purposes and causes of this Union. Vote your 
conscience and do so with these points in mind. Candi-
dates for Director should possess these values as a founda-
tion for learning how to represent you and this Union. Can- 
didates for higher positions within the Union should have 
already proven themselves worthy and faithful as Directors 
to have a firm understanding on what it takes to lead a 
Union. I am grateful and humbled for the last two terms I 
have been afforded to serve you as your Director. Should 
another take my seat with the same dedication, experience, 
values, and commitment to this great Union, then I will be 
content that we are forging ahead with the same truths that 
speak to the legacy of our profession, our department, and 
our Union. 
   – Jose Martinez

it the rest of my life, my cancer is in remission for now. I’m 
ready to come back and serve you. 
   Like I said, I was a board of director and Vice President. I 
will bring back tons of experience and contacts that I have 
gained in the those years. I was on the negotiation team 
for Measure B negotiations, three contracts that benefited 
us with over 30% in wage increases. Defended many of 
you in internal affairs, and represented many of you in the 
chiefs office. 
   I only have a couple of years left here at our department. 
And I would like to leave this place in better shape then it 
is right now. 
   I humbly ask for your vote. 
   – John Moutzouridis #3268

   MY NAME IS JOHN MOUTZOURIDIS. 
I’ve been an officer here at the San Jose 
Police Department for over 26 years. My 
previous assignments have been the 
MERGE unit, Megan’s law enforcement 
team/SAIU, and Megan’s law enforce-
ment/SVU.  
   I previously served on San Jose Police 
Officers Association as a board of direc-

tor and Vice President for over six and a half years. 
   Because of my leukemia diagnosis I had to step away and 
take care of my health. Even though I will have to live with 

John Moutzouridis

J. Moutzouridis

zations and nonprofits, I can be of some assistance. We 
have a great board of directors and I'd be happy to serve 
the membership. 
   Thank you for voting!! 
   – Brian McDonald 

   I WANT TO THANK EVERYONE FOR 
taking the time to participate in the elec-
tion process. I’m running to join the POA 
board so I can give back to an organiza-
tion that has provided me with so much 
over the years. We still have more work 
to do and I feel with my over 20 years of 
experience working with other organi-

Brian McDonald

B. McDonald

PLEASE DON’T FORGET TO VOTE! 
Voting runs between Tuesday, November 2, 2021 at 8:00AM 

and Tuesday, November 9, 2021 at 8:00AM
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All Keith Kelley Club members, active and retired, attend this event free of cost. Each member is 
entitled to one guest ticket at $80.00.  You can reserve your ticket and purchase a guest ticket on 
Eventbrite.  Just place your Iphone camera over the QR code and it will lead you to the link.  You 
can buy/reserve ticket, reserve a hotel room, request an Uber ride for the night and make a table 
reservation. 
Retirees may contact Margie Thompson at 408.421.3785 if you have any questions. 
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   DEFENDANT JOHNSEN WAS CONVICTED OF FIRST-
degree murder, attempted murder, some robberies, burgla-
ries, and five counts of solicitation to commit murder for 
crimes he committed in 1991 and 1992. The jury returned 
a verdict of death. Here are the facts. Johnsen began break-
ing into his neighbor Sylvia Rudy’s house in 1991. He stole 
various items, including the key to her apartment, on sev-
eral occasions. The night before Johnsen was set to move 
out of the apartment complex, he decided he would rape 
and kill Rudy just to see if he could do it. Unbeknownst to 
Johnsen, Rudy was out of town and her parents were staying 
the night in her apartment. Johnsen used the key to enter 
the apartment, and when he found Rudy’s bed empty, he 
continued to the guest room where he stabbed and crushed 
the skulls of her elderly parents. Her mother died. Her fa-
ther survived but was forever impaired. Detectives ultimately 
followed a trail of Rudy’s stolen property that Johnsen had 
given or sold to various family and friends and arrested 
Johnsen.   
   While in custody, Johnsen was constantly trying to con-
vince other inmates to kill friends and police officers who 
might testify against him. To shut Johnsen up, Eric Holland, 
an inmate in the cell next to Johnsen, convinced Johnsen 
that he could get someone to kill the witnesses, but wanted 
some collateral from Johnsen. Johnsen initially offered up a 
written confession describing his participation in the mur-

Jailhouse Inmate or Government 
Agent? People v. Johnsen (CA Su-
preme Court Case)

Training Bulletin
 Third Degree Communications:

Johnene Stebbins

The California Supreme Court in Peo-
ple v. Johnsen, 10 Cal. 5th 1116 (2021) 
recently provided further analysis as to 
when a jailhouse inmate who elicits in-
criminating statements from another 
inmate and provides that information 
to law enforcement becomes a govern-
ment agent. The 6th Amendment guar-
antees a person the assistance of counsel 
at all stages of a criminal prosecution.  
According to Massiah v. United States 
(1964) 377 U.S. 201, once a defendant 
has been charged with any crime, a law 
enforcement officer (government agent) 
who elicits incriminating statements 
from the defendant regarding that crime, 
outside the presence of his attorney, vi-
olates defendant's 6th Amendment right 
and the statements are inadmissible. 
These cases are always fact driven and 
the court will look at the totality of the 
circumstances to determine if the in-
mate informant was eliciting the state-
ments of his own accord or at the direc- 
tion of law enforcement. Factors that are 
often considered include if the inmate 

had acted as an informant for law en-
forcement in the past, if promises of le-
niency were made, either literally or im- 
plied, if the officer suggested specific 
types of information or if the officer di-
rected the informant to a specific person.
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the confessions. To constitute an agent, or extension of law 
enforcement, Johnsen had to show that Holland was 1) under 
the direction of law enforcement pursuant to a preexisting 
arrangement with the expectation of some benefit, and 2) 
Holland deliberately elicited incriminating statements. 
Clearly the second prong is met. The Supreme Court held 
that the first prong fails to be met where law enforcement 
merely accepts information elicited by an informant-in-
mate on his own initiative, with no official promises or in-
ducement. Here, Antone continued to tell Holland that the 
district attorney would accept any useful information Hol-
land wanted to give but would not make any promises of 
leniency. Holland acknowledged that he did this all on his 
own both in his meetings with Antone and testified to the 
same on the stand.   
   The Court also noted, however, that Antone’s instruction 
that Holland should not consider himself a police agent 
does not by itself establish that no agency relationship ex-
isted. Johnsen p. 1153. What was helpful here was the fact 
that Holland had never given information to authorities so 
there was no evidence of any preexisting agreement or con-
tinuing practice of collaboration with law enforcement, and 
Holland signed an acknowledgment after every meeting 
that he was receiving nothing in return. Lastly, the fact that 
Holland refused to hand over the written confessions and 
law enforcement had to execute a search warrant to obtain 
them further demonstrates he was not working for law en-
forcement. So, the court considered the totality of the cir-
cumstances in deciding that Holland was not acting at the 
direction of law enforcement when he obtained Johnsen’s 
confessions. As usual, good facts make good law, and here 
there are not only strong facts showing Holland acted of his 
own accord, but also that Johnsen committed the murder. 
Of further note, the fact that Holland ultimately received 
leniency for his cooperation did not transform him into an 
agent because this deal came about months after Holland 
had already elicited the confessions.   
   As to the confessions regarding the murder of his preg-
nant girlfriend, no statements obtained by Holland regard-
ing those crimes implicate Johnsen’s 6th Amendment rights 
because Johnsen was not charged with that crime at the 
time, so the 6th Amendment did not apply. 
   What does this mean for you? Inmates absolutely have a 
motive when they bring law enforcement confessions of 
other inmates, but timing is important. We must be able to 
show the court that no promises were made, no directions 
given, no target sighted, before the inmate went out into 
the jail and sought that confession. And, absolutely no 
“winks and nods”!  
      
Editor’s Note: This article was presented by The Prin-
cipals of Third Degree Communications, Paul Francois 
and Enrique Garcia. Tel. 408.766.1909 Email. info@ 
tdcorg.com or visit www.tdcorg.com

der of his pregnant girlfriend, but Holland did not think he 
could verify that crime. Instead, he insisted it be a confes-
sion regarding the pending charges. Johnsen wrote and 
passed 35 notes to Holland, answering Holland’s questions 
and describing the burglaries leading up to the murder and 
the actual murder and attempted murder of Rudy’s parents. 
He also told Holland of his involvement in his pregnant 
girlfriend’s murder a year earlier. Upset with Johnsen’s lack 
of motive for the killings, Holland told his attorney to let 
the district attorney know about the confession because he 
thought Johnsen was “sick” and did not want him to get off. 
However, he did not want his attorney to say anything about 
Holland because he did not want to be labeled a snitch. 
Holland was also under the impression that he would not 
be required to testify, thinking the written notes would be 
admissible. Holland had not provided the handwritten notes 
to his attorney yet.  
   Antone, the DA Investigator, arranged a meeting with 
Holland and his attorney, where Antone told Holland that 
he would need to testify, or the confessions would be in-
admissible. It was at this meeting that Holland told Antone 
that he would only testify if his state sentence could run con-
current to his federal sentence. Antone made no promises 
and told Holland clearly that he was not asking him to be 
a police agent “and do these things for me.” Holland asked 
Antone if he should try to get a written confession to Johnsen’s 
girlfriend's murder from Johnsen and Antone told Holland 
that it was up to him. Holland’s attorney explained to Hol-
land that the only agreement the district attorney was mak-
ing now was to not use any of this information against Hol- 
land. Antone further had Holland sign a written acknowl-
edgment that he was receiving nothing in return for his con-
tinued interactions with Johnsen. A week later, Antone and 
Holland met again. Holland told Antone he could get John-
sen’s written confession, but he would not hand it over un-
less the prosecutor cut him a deal. Antone again refused 
and told Holland, “If you have any idea that you even think 
you’re working for us, stop. . . I don’t want you to do any-
thing to try and make my case better.” Johnsen p. 1135.  
   In the weeks that followed, on Holland’s prompting, John-
sen wrote out a 14-page detailed confession and some other 
detailed notes for Holland. Holland continued to refuse to 
testify because the district attorney would not enter an agree-
ment with him. However, law enforcement served a search 
warrant on Holland’s cell, and confiscated Johnsen’s notes, 
including the 14-page confession. With knowledge he’d be 
subpoenaed, Holland finally agreed to testify truthfully and 
for that, the district attorney agreed to have his state sen-
tence run concurrently with his federal sentence. 
   So why so much detail? Because as I noted above, these 
cases are driven by the facts. Johnsen had asked the trial 
court to throw out his confession because he alleged that 
Holland was acting as an agent of law enforcement when 
he solicited his confession without his attorney present. The 
trial court found, and the California Supreme Court affirmed, 
Holland was not a government agent when he obtained 
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Please be sure to review your policy at least once yearly 
with your insurance representative and mention any home 
improvements to ensure your coverage is complete. 
  
Editor’s Note: This article is furnished by California 
Casualty, your SJPOA auto and home insurance pro-
vider. If you have a question on an existing policy or 
would like to obtain a free, personalized auto/home/renter’s 
insurance comparison phone 1.866.680.5142 today or 
request at quote at: readyforquote.com/stephanie

   BOTH HOMEOWNERS’ AND RENTERS’ INSURANCE 
policies typically include Personal Property Coverage. Most 
people know a good ballpark for the dollar amount/coverage 
limit they need to cover the exterior of their home, known 
as Dwelling Coverage, but they rarely know the value of 
their personal items inside their home. Having the right 
amount of coverage to replace these personal items will make 
your life so much easier if/when you have a covered claim. 
   California Casualty is here to help you navigate options 
to ensure you have the best coverage for your own personal 
needs It’s a good idea to take inventory of your personal 
property, complete with pictures and the purchase price of 
each item. As an easy reminder, and to stay on top of all of 
your new possessions, mark your calendar to do your home 
inventory every six months – once in the middle of the year 
and again at the end of the year. In the event of a loss, your 
up-to-date home inventory will help simplify the process of 
filing a claim. 
   Your CalCas Member Advocate, Steph Whitmore, can pro-
vide you a free home inventory guide as well as help you 
secure a policy review, get an updated insurance quote, and 
help you troubleshoot and questions or concerns. Email: 
swhitmore@calcas.com 
   DISCLAIMER: These general industry descriptions are 
not representative of your individual insurance policy. 

Home & Auto News
Stephanie Whitmore

Personal Property 
Coverage Check-in

Personal Property, also referred to as 
“contents coverage,” is the term insur-
ance companies use to collectively de-
fine the things you own inside your 
home. Imagine picking up your house, 
turning it over, and giving it a good 
shake. What would fall out? Furniture, 
electronics, clothing? The possessions 
that “make your house a home” are 
considered your personal property. 

“As an easy reminder, and 
to stay on top of all of your 
new possessions, mark your 
calendar to do your home 
inventory every six months 
– once in the middle of the 
year and again at the end of 
the year. In the event of a loss, 
your up-to-date home inven-
tory will help simplify the 
process of filing a claim.”
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Officer John J. 
COVALESK, 
Badge #70 
Shot and killed on November 
15, 1950, by an armed burglar 
whom Covalesk found burglar-
izing a business.

In Memorium

Officer Robert A. 
WHITE, 
Badge #2325 
Killed on January 27 1985, by 
electrocution while investigat-
ing an accident in which a mo-
torist struck a high voltage 
transformer.

Officer Gordon 
SILVA, 
Badge #1512 
Killed on January 20, 1989, by 
gunfire in the same firefight with 
the mentally ill pedestrian who 
had just mortally wounded Offi-
cer Simpson.

Officer Gene R. 
SIMPSON, 
Badge #1409 
Killed on January 20, 1989 by 
a mentally ill pedestrian who 
wrestled away the officer’s 
handgun and shot him.

WWW.SJPOA.SHUTTERFLY.COM



The Crime Of Possession Of Marijuana In 
A Correctional Facility Was Not Eliminated 
By The Laws Generally Legalizing Adult 
Possession Of Marijuana

In 2016, California voters enacted Prop-
osition 64, the Control, Regulate and 
Tax Adult Use of Marijuana Act. This 
law generally legalizes adult possession 
of marijuana. What does this enactment 
do to the state law prohibiting posses-
sion of marijuana in a correctional fa-
cility?

Reliable Informer
LanceBayer

In this month’s issue of the Reliable Informer, I will cover two cases, one decided by the California Supreme 
Court and one decided by the Appellate Division of the Orange County Superior Court. These cases look at the    
device. I look forward to hearing from you about ideas for future columns, as well as any other comments you 
might have.

   RECENTLY, THE CALIFORNIA SUPREME COURT LOOKED 
at this question in the case of People v. Raybon (2021)  
Cal. 5th . 
   In the Raybon case, five individuals were investigated for 
possession of marijuana in a prison facility. Goldy Raybon, 
James Potter, Anthony Cooper, and Dwayne Davis were 
found in possession of marijuana in prison. Scott Hayes was 
found to have brought concentrated cannabis into a prison 
to give to an inmate. All five were convicted of violating 
Penal Code section 4573.6, which makes it a felony for a 
person to knowingly have in his or her possession in any 
state prison, prison road camp, prison forestry camp, or other 
prison camp or prison farm or any place where prisoners of 
the state are located under the custody of prison officials, 
officers, or employees, or in any county, city and county, or 
city jail, road camp, farm, or any place or institution, where 
prisoners or inmates are being held under the custody of any 
sheriff, chief of police, peace officer, probation officer, or 
employees, or within the grounds belonging to any jail, road 

camp, farm, place or institution, any controlled substances, 
any device, contrivance, instrument, or paraphernalia in-
tended to be used for unlawfully injecting or consuming 
controlled substances.  
   All five of the suspects were prosecuted and convicted of 
violating section 4573.6. Because most of the suspects were 
serving time in prison at the time of their offenses, they were 
subject to “second-strike” sentences that added several 
years to their current terms.   
   The language of Proposition 64 allows adult possession 
of marijuana subject to certain exceptions. Proposition 64 
also includes a provision that allows persons currently serv-
ing a sentence for a marijuana-related crime that is no longer 
an offense under Proposition 64 to file a petition request-
ing dismissal of their sentences. 
   All five of the suspects in Raybon’s case asserted that their 
convictions and sentences for violating section 4573.6 vi-
olated the provisions of Proposition 64. In essence, the sus-
pects argued that Proposition 64 legalized the possession 
of marijuana in prisons and jails.   
   All five of the suspects filed petitions in court in Sacra-
mento County arguing that their sentences for violating 
section 4573.6 should be dismissed. 
   In the trial court, which heard the petitions, the prosecu-
tion argued that Proposition 64 did not legalize marijuana 
possession in custodial facilities because that conduct falls 
within an exception to the legalization provisions under 
Health and Safety Code section 11362.45(d) which states 
that Proposition 64 has no effect on laws “pertaining to 
smoking or ingesting cannabis or cannabis products on the 
grounds of, or within, any facility or institution under the 
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ing. But the statutory language must also be construed in 
the context of the statute as a whole and the overall statu-
tory scheme. We apply a presumption, as we similarly do 
with regard to the Legislature, that the voters, in adopting 
an initiative, did so being aware of existing laws at the time 
the initiative was enacted.” 
   The Court continued, “Absent ambiguity, we presume that 
the voters intend the meaning apparent on the face of an 
initiative measure and the court may not add to the statute 
or rewrite it to conform to an assumed intent that is not 
apparent in its language. However, where statutory ambi-
guity exists, our role is to ascertain the most reasonable in-
terpretation. In making that determination, we may refer to 
other indicia of the voters’ intent, particularly the analyses 
and arguments contained in the official voter pamphlet.” 
   The Court agreed with the State that there was ambiguity 
in the language of section 11362.45(d) in determining 
whether the language “law pertaining to smoking or in-
gesting” includes “possessing.” In its analysis in resolving 
 

> continued on page 24 

jurisdiction of the Department of Corrections and Rehabil-
itation or the Division of Juvenile Justice, or on the grounds 
of, or within, any other facility or institution referenced in 
Section 4573 of the Penal Code.” The trial court agreed with 
the prosecution and denied the petitions. 
   The suspects then appealed to the Third District of the 
Court of Appeal. The Court of Appeal disagreed with the 
trial court and ruled that the phrase “pertaining to smoking 
and ingesting” was not intended to include a third distinct 
activity, possession. The Court of Appeal ordered that the 
trial court grant the petitions. 
   The State filed a petition for review with the California 
Supreme Court to address the question of whether Propo-
sition 64 legalized possession of small quantities of mari-
juana in state prisons. The Supreme Court agreed to hear 
the case. The Court reviewed the case and overturned the 
Court of Appeal’s decision. 
   In its written decision, the Court first stated, “Division 10 
of the Health and Safety Code comprises the California Uni-
form Controlled Substances Act.  Chapter 2 of the act con-
tains schedules listing the controlled substances that are sub- 
ject to the provisions of division 10, which includes [mari-
juana, or] cannabis. Prior to Proposition 64, section 11357 
made it a crime to possess nonmedical cannabis and set 
forth the applicable punishment for such conduct.” 
   The Court continued, “Penal Code section 4573 et seq. 
place restrictions on possessing drugs and other contraband 
in custody. Two of these provisions target the possession of 
drugs in custodial settings. The offense at issue here, Penal 
Code section 4573.6, makes it a felony to knowingly ‘pos-
sess[] in any state prison,...or in any county...or city jail,... 
any controlled substances, the possession of which is pro-
hibited by Division 10...of the Health and Safety Code..., 
without being authorized to so possess...by the rules of the 
Department of Corrections, [the] rules of [the correctional 
facility] or by the specific authorization of the [persons in 
charge of the facility]....’”...Penal Code section 4573.8 has 
broader application, making it a crime to possess ‘in any 
state prison...drugs in any manner...or alcoholic beverages, 
without being authorized to [so] possess the same by [the] 
rules of the [prison].’...” 
   The Court further stated, “These statutes, which target the 
possession rather than the consumption of unauthorized 
drugs in prison, flow from the assumption that drugs and 
other contraband promote disruptive and violent acts in 
custody, including gang involvement in the drug trade. 
Hence, these provisions are viewed as ‘prophylactic’ meas-
ures that attack the very presence of such items in the penal 
system. There is no law that criminalizes the actual con-
sumption of drugs in a custodial setting.” 
   The Court then looked at the rules for interpreting voter 
initiatives. The Court stated, “In interpreting a voter initia-
tive we apply the same principles that govern statutory con-
struction. Where a law is adopted by the voters, their intent 
governs. In determining that intent, we turn first to the lan-
guage of the statute, giving the words their ordinary mean-

“These statutes, which tar-
get the possession rather 
than the consumption of un-
authorized drugs in prison, 
flow from the assumption 
that drugs and other contra-
band promote disruptive and 
violent acts in custody, in-
cluding gang involvement in 
the drug trade. Hence, these 
provisions are viewed as ‘pro-
phylactic’ measures that at-
tack the very presence of such 
items in the penal system. 
There is no law that crimi-
nalizes the actual consump-
tion of drugs in a custodial 
setting.”
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The Crime Of Using An Electronic Tracking 
Device Does Not Apply When The Suspect 
And The Victim Are Co-registered Owners Of 
The Vehicle

California Penal Code section 637.7(a) 
states, “No person or entity in this state 
shall use an electronic tracking device 
to determine the location or movement 
of a person.” Penal Code section 637.7(b) 
states, “This section shall not apply when 
the registered owner, lessor, or lessee of 
a vehicle has consented to the use of the 
electronic tracking device with respect 
to that vehicle.” What if the suspect and 
the victim are co-registered owners of 
the vehicle where the electronic track-
ing device is placed?

November 2021     24VANGUARD

   RECENTLY, THE APPELLATE DIVISION OF THE ORANGE 
County Superior Court looked at this question in the case of 
People v. Agnelli (2021)           Cal. App. 5th Supp.    . 
   In the Agnelli case, Dustin Agnelli and his wife were in 
the process of getting a divorce. They had a young son. 
   One spring day, the wife drove to a resort in Los Angeles 
County. She brought a companion and her son with her. The 
vehicle she drove was co-registered to herself and to her 
soon-to-be ex-husband, Agnelli. The wife was making pay-
ments on the vehicle. 
   When she got to the resort, she saw Agnelli following her 
at a distance. She did not tell Agnelli that she was going to 
the resort and she did not believe that anyone else would 
have told him where she was going.   
   The wife looked back at Agnelli and he turned away and 
started running back towards the parking lot. The wife was 
startled by Agnelli’s presence. She looked in the direction 
of the parking lot and saw what she recognized as Agnelli’s 
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the ambiguity, the Court focused on the word “pertaining.”  
The Court stated, “Black’s Law Dictionary defines ‘pertain’ 
to mean ‘to relate directly to; to concern or have to do with.’ 
Webster’s Third New International Dictionary defines the 
term to mean, among other things, ‘to have some connec-
tion with or relation to something: have reference: relate.’  
Numerous other dictionary sources similarly define ‘per-
tain’ in terms of having reference to or a relation to....  The 
phrase is plainly meant to refer to a relation between two 
things rather than an exact correspondence. Thus, the text 
of section 11362.45(d) suggests the drafters did not intend 
the statute to encompass only laws that explicitly regulate 
ingesting or smoking cannabis in prison, but rather intended 
it to include laws that relate to smoking or ingesting cannabis 
in prison.” 
   The Court continued, “We think it clear that laws barring 
possession of cannabis in prison relate to drug use. The act 
of possessing cannabis and the act of using cannabis have 
an obvious relation insofar as a person has to possess can-
nabis to smoke or ingest it. Long before Proposition 64 was 

passed, our courts had repeatedly observed that while Pe-
nal Code section 4573.6 and its ancillary provisions target 
possession of drugs in prison rather than their use, the pri-
mary purpose of these provisions is nonetheless to deter 
drug use in such facilities. The ultimate evil with which the 
Legislature was concerned when enacting Penal Code sec-
tion 4573 et seq. was drug use by prisoners. Nevertheless, 
it chose to take a prophylactic approach by attacking the 
very presence of drugs and drug paraphernalia in prisons 
and jails.  Indeed, there is no statute that specifically crim-
inalizes the use of cannabis or any other type of drug in 
prison, nor did any such provision exist when Proposition 
64 was adopted. Instead, through the adoption of Penal 
Code section 4573 et seq., the Legislature has aimed to 
eliminate drug use in prison by targeting the possession of 
those illicit substances.  In that way, the Penal Code’s pro-
hibitions on drug possession in prison directly pertain to 
drug use.” 
   The Court concluded that Proposition 64 did not elimi-
nate or invalidate cannabis-related convictions under Penal 
Code section 4573.6 relating to possession of cannabis in 
correctional facilities. The Court’s ruling is significant be-
cause of the high court’s refusal to interpret Proposition 64 
to legalize possession of cannabis in prisons and jails.



car. She walked over to her car in the parking lot and searched 
it carefully. She reached underneath her vehicle and found 
a magnetically-attached electronic tracking device. 
   Because the wife had started her journey from a location 
in Orange County, she contacted a law enforcement agency 
in Orange County. A sergeant investigated the case and con-
tacted Agnelli by phone. Agnelli admitted the tracking de-
vice belonged to him and asked the sergeant to return it to 
him. The sergeant checked DMV records and confirmed that 
the vehicle the wife had been driving was co-registered to 
her and to Agnelli. 
   Agnelli was arrested and was charged with using an elec-
tronic device and also with attempting to dissuade a witness 
and with violating a protective order. All of the charges were 
misdemeanors. In the trial court, Agnelli took his case to a 
jury trial.   
   At trial, Agnelli testified that he paid for the vehicle that 
his wife was driving. He further testified that he and his wife 
are co-registered owners and that his wife is the primary 
driver. He also testified that he would frequently drive the 
vehicle on family trips with his wife and their son. He stated 
that he purchased the tracking device to prevent theft. Ag-
nelli admitted to the jury that he used the tracking device 
to locate the victim on the date of the incident. 
   Agnelli’s attorney argued to the jury that the law is unclear 
as to what happens if there is more than one registered owner 
of the vehicle. While deliberating, the jury sent a note to the 

“Because the wife had started 
her journey from a location in 
Orange County, she contacted 
a law enforcement agency in 
Orange County. A sergeant in-
vestigated the case and con-
tacted Agnelli by phone. Agnelli 
admitted the tracking device 
belonged to him and asked the 
sergeant to return it to him. 
The sergeant checked DMV 
records and confirmed that 
the vehicle the wife had been 
driving was co-registered to 
her and to Agnelli.”
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judge asking for additional clarification on the ownership 
question, but the judge refused to provide additional guid-
ance.   
   Agnelli was found guilty of using an electronic tracking 
device, but was found not guilty of attempting to dissuade 
a witness and with violating a protective order. Agnelli was 
placed on three years of informal probation. 
   Agnelli appealed his conviction to the Appellate Division. 
He argued that section 637.7(a) was unconstitutionally vague 
as applied to co-registered owners. The Appellate Division 
reviewed Agnelli’s case and overturned his conviction.  
   In its written decision, the Court first stated that a chal-
lenge to the constitutionality of a statute for vagueness re-
quires the defendant to show that the statute is impermissibly 
vague as it was enforced against him or her in light of the 
facts and circumstances of his or her particular case. The 
Court stated, “The constitutional interest implicated in 
questions of statutory vagueness is that no person be de-
prived of life, liberty, or property without due process of 
law, as assured by both the federal Constitution and the 
California Constitution. To satisfy the dictates of due process, 
a criminal statute must satisfy two requirements. First, the 
provision must be definite enough to provide a standard of 
conduct for those whose activities are proscribed. Second, 
the statute must provide definite guidelines for the police in 
order to prevent arbitrary and discriminatory enforcement.” 
   The Court continued, “The starting point of our analysis 
is the strong presumption that legislative enactments must 
be upheld unless their unconstitutionality clearly, positively, 
and unmistakably appears. A statute should be sufficiently 
certain so that a person may know what is prohibited thereby 
and what may be done without violating its provisions, but 
it cannot be held void for uncertainty if any reasonable and 
practical construction can be given to its language.” 
   The Court further stated, “There are three related mani-
festations of the fair warning requirement. First, the vague-
ness doctrine bars enforcement of a statute which either for- 
bids or requires the doing of an act in terms so vague that 
men of common intelligence must necessarily guess at its 
meaning and differ as to its application. Second, the canon 
of strict construction of criminal statutes, or rule of lenity, 
ensures fair warning by so resolving ambiguity in a criminal 
statute as to apply it only to conduct clearly covered. Third, 
although clarity at the requisite level may be supplied by 
judicial gloss on an otherwise uncertain statute, due process 
bars courts from applying a novel construction of a crimi-
nal statute to conduct that neither the statute nor any prior 
judicial decision has fairly disclosed to be within its scope. 
In each of these guises, the touchstone is whether the statute, 
either standing alone or as construed, made it reasonably 
clear at the relevant time that the defendant’s conduct was 
criminal.” 
   The Court noted that Penal Code section 637.7(a) does 
not apply when the registered owner of a vehicle has con- 
 

> continued on page 27 
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sented to the use of an electronic tracking device. The Court 
stated, “It is undisputed Agnelli and the victim are regis-
tered co-owners of the vehicle. Agnelli clearly consented 
to having the tracking device placed on the vehicle, but the 
registered co-owner did not. The plain language of the statute 
does not expressly indicate, in this situation, whether con-
sent of all registered owners of the vehicle is required. Nor 
does the legislative history provide clarity. Common people 
of ordinary intelligence must necessarily guess, and may dif-
fer, on the application of whether consent to all registered 
co-owners are required to place a tracking device on a ve-
hicle. Indeed, the lower court, counsel, and the jury were 
uncertain as to the application of this statute when only one 
co-registered owner provided consent.” 
   The Court’s ruling in the Agnelli case is a clear demon-
stration of how appellate courts treat statutes that are vague 
as applied to a particular factual situation.   

Editor’s Note: Lance Bayer is a private attorney spe-
cializing in police training and personnel issues in the 
Bay Area and can be reached by writing to: Lance Bayer, 
443 Lansdale Avenue, San Francisco, CA 94127, by cal-
ling 415.584.1022, or by email at lbayer@comcast.net

PLEASE DON’T FORGET TO VOTE! 
Voting runs between Tuesday, November 2, 2021 at 8:00AM 

and Tuesday, November 9, 2021 at 8:00AM

WWW.PROTECTSANJOSE.COM



November 2021     28VANGUARD


	nov2021cover

